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United States Court of Appeals for the 

District of Columbia 

i 

i 

No. 6257. ! 

Jessie M. Van Senden, Otto M. Van Senden, and National 
Savings & Trust Company, a Corporation, Administra¬ 
tors of the Estate of Herman V 7 . Van Senden, Deceased, 
et al., Appellants, 

vs. 

Oscar Wilkinson, Levi H. David, Samuel J. Solomon, et al. 

I 

— 

i 

1 Supreme Court of the District of Columbia^ 

Equity. No. 52301. j 

i 

i 

i 

Oscar Wilkinson, Levi H. David, Samuel J. Solomon, Gary 
and Risher, Inc., a Corporation; The National Benefit 
Life Insurance Company, a Corporation, Plaintiffs, 

vs. j 

Jessie M. Van Senden, Otto G. Van Senden, and National 
Savings and Trust Company, a Corporation, Administra¬ 
tors of the Estate of Herman W. Van Senden, Deceased; 
G. G. Loehler Construction Co., Inc., a Corporation, De¬ 
fendants. j 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of! the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abovq-entitled 
cause, to wit: 
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Bill of Complaint. 

Filed January 7, 1931. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 52301. 

Oscar Wilkinson, Levi H. David, Samuel J. Solomon, Gary 
and Risher, Inc., a Corporation; The National Benefit 
Life Insurance Company, a Corporation, Plaintiffs, 

vs. 

Jessie M. Van Senden, Otto G. Van Senden, and National 
Savings and Trust Company, a Corporation, Administra¬ 
tors of the Estate of Herman W. Van Senden, Deceased; 
G. G. Loehler Construction Co., Inc., a Corporation, De¬ 
fendants. 

To the Honorable Justices of the Supreme Court of the 
District of Columbia, holding an equity court: 

Oscar Wilkinson, Levi H. David, Samuel J. Solomon, 
Gary and Risher, Inc., a corporation, and The National 
Benefit Life Insurance Company, a corporation, by their 
bill of complaint, respectfully represent and show unto the 
court as follows: 

1. The plaintiffs, Oscar Wilkinson and Levi H. David 
are citizens of the United States and residents of the Dis¬ 
trict of Columbia; the plaintiff Samuel J. Solomon is a 
citizen of the United States and resident of Silver Spring, 
Maryland; the plaintiff, Gary and Risher, Inc., is a corpora¬ 
tion organized and existing under and by virtue of the laws 
of the District of Columbia; the plaintiff, The National 
Benefit Life Insurance Company, is a corporation organized 
and existing under the laws of the District of Columbia, 
and having an office and being engaged in business in the 
District of Columbia. Each plaintiff brings this suit in his 
or its own right, respectively. 

2. The defendants, Jessie M. Van Senden and Otto G. 
Van Senden, are citizens of the United States, and residents 

of the District of Columbia; the defendant, National 
2 Savings and Trust Company, is a corporation or¬ 
ganized and existing under and by virtue of the laws 
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of the District of Columbia; the said defendants, Jiessie M. 

* j 

Van Senden, Otto G. Van Senden and National Savings and 
Trust Company, are sued herein as Administrators of the 
Estate of Herman W. Van Senden, deceased; the defendant, 
G. G. Loehler Construction Co., Inc., is a corporation or¬ 
ganized and existing under and by virtue of the laVs of the 
State of Delaware, engaged in and having a place | of busi¬ 
ness in the District of Columbia, and is sued in j its own 
right. 

3. On to-wit, the 29th day of May, 1929, the defendant, 

G. G. Loehler Construction Co., Inc., did purchase irom the 

plaintiff, The National Benefit Life Insurance Cbmpany, 
acting by and through Mortimer F. Smith, as agent for the 
said plaintiff, certain real properties in the District of 
Columbia, known and described as follows: j 

(a) Part of Original Lot 2 in Square 455, described as 
follows: 

Beginning at a point on the North line of “FT Street 
North 3 feet 6 inches East from the Southwest corner of 
said lot and running thence North 50 feet; thence West 3 
feet 6 inches; thence North 51 feet 1014 inches to |the rear 
line of said lot; thence East 26 feet l l /> inches!; thence 
South 101 feet lOVi inches to said “F” Street j; thence 
West along “F” Street 23 feet IV 2 inches to thje begin¬ 
ning : | 

said property being improved by a five story brick building 
known as 609 F Street, N. W., Washington, D. C., and being 
then and ever since occupied by the plaintiff, The National 
Benefit Life Insurance Company, as and for its hotne office 
and principal place of business. 

(b) Part of Lots 64, 65 and 66 in George B. Coburn’s 
Subdivision of Square 237, as per plat recorded m Liber 

H. D. C. folio 21 of the Records of the Office of the purveyor 
of the District of Columbia, contained within the following 
metes and bounds, viz:—Beginning for the samf* at the 
Northeast corner of said Lot 66 and running thepce West 
54 feet 5 inches along the line of North U Streetj; thence 
South 20 feet; thence East 54 feet 5 inches to line of 13tli 

Street West; and thence North 20 feet to beginning, 
said property being improved by premise^ 1924— 
13th Street,' N. W. 


3 
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(e) Lot 32 in Samuel A. Drury’s Subdivision of Lots in 
Square 273, as pet* plat recorded in Liber No. 16 folio 139 
of the records of the Office of the Surveyor of the District 
of Columbia, said propertv being improved bv premises 
1209 U Street, N. W. 

4. In part of the consideration for the purchase of the 
aforementioned properties the said defendant, G-. G. Loeh- 
ler Construction Co., Inc., did execute and deliver to the 
plaintiff, The National Benefit Life Insurance Company, the 
said defendant’s certain promissory notes in the aggregate 
principal sum of $70,000, payable to the order of said The 
National Benefit Life Insurance Company, five years after 
their date, with interest thereon from date until paid, at 
the rate of 6% per annum, payable semi-annually, each 
installment of interest to bear interest after maturity, if 
not then paid, at the rate aforesaid; said notes being sep¬ 
arated and severallv secured as follows bv first deeds 
of trust executed by the defendant, G. G. Loeliler Construc¬ 
tion Co., Inc., to Huver I. Brown and Charles B. Lee, 
trustees, each of said deeds of trust being dated May 29, 
1929, and recorded May 29, 1929, among the Land Records 
of the District of Columbia: 

(a) $40,000, secured by deed of trust on premises 609 
“F” Street, N. W. 

(b) $20,000 secured by deed of trust on premises 1924 
13th Street, N. W. 

(c) $10,000, secured by deed of trust on premises 1209 
“U” Street, N. W. 

5. Thereafter, on May 29, 1929, the defendant, G. G. 
Loehler Construction Co., Inc., did execute its certain 
promissory notes, as hereinafter set forth, in the aggregate 
principal sum of $39,500, all of said notes being payable 
to the order of one Lewis H. Ward, on or before one vear 
after their date, with interest thereon from date until paid, 
at 6% per annum, payable monthly, each installment of 
interest to bear interest after maturity if not then paid, 
at the rate aforesaid. Lewis H. Ward did thereupon en¬ 
dorse said notes without recourse and did re-deliver them 
to the said defendant G. G. Loehler Construction Co., Inc., 

The defendant, G. G. Loehler Construction Co., Inc., 
4 did execute and deliver three certain deeds of trust 
to James J. Becker and Charles E. Marsh, Trustees, 
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to secure said notes, as hereinafter set forth, each of said 
deeds of trust being- dated Mav 29,1929, and being Recorded 
May 29, 1929, among the Land Records of the District of 
Columbia. Said defendant did thereupon deliver certain of 
said notes to the plaintiffs as hereinafter set fo^th, said 
notes being secured respectively upon the propertied and be¬ 
ing delivered to the persons set forth as follows : 

(a) $5,000 principal amount represented by noj;es num¬ 
bered 1 to 5, inclusive, of 20, were secured by Preferred 
lien under second deed of trust on premises 609 If 1 Street, 
N. W., subject to first deed of trust of $40,000 aforemen¬ 
tioned; the defendant G. G. Loehler Construction Co., Inc., 
delivered said notes to the plaintiffs, Wilkinson, Dhvid and 
Solomon, in payment of certain indebtedness of sai# defend¬ 
ants to said plaintiffs, as follows: 

(1) Note No. 1 for $932.50 to plaintiff David. 

(2) Note No. 2 for $932.50 to plaintiff Solomon. 

(3) Notes Nos. 3 and 4 each for $1,000, and note No. 5 
for $1,135 to plaintiff Wilkinson. 

(b) $15,000 principal amount of said notes itumbered 
from 6 to 20, inclusive, were secured by deferred li^n under 
second deed of trust on premises 609 F Street, N. |W., sub¬ 
ject to first deed of trust for $40,000 aforementioned, and 
subject also to preferred lien of notes listed in ^ub-para- 
graph (a) immediately above, for $5,000. The defendant 
G. G. Loehler Construction Co., Inc., did deliver $10,000 
principal amount of said notes to Herman W. Va}i Senden 
as collateral security for an indebtedness of the! said de- 
fendant to the said Herman W. Van Senden, as hereinafter 
set forth. 

(c) $12,000 principal amount of said notes numbered 
from 1 to 6 inclusive, were secured by second deed of trust 
on premises 1924—13tli Street, N. W., subject to f^rst deed 
of trust for $20,000 aforementioned. The defendant G. G. 
Loehler Construction Co., Inc., did deliver said noties to the 
plaintiffs Wilkinson, David and Solomon on account of 
certain indebtedness of the said defendant to the s^id plain¬ 
tiffs in the amounts as follows: 

5 (1) Note No. 1 for $2,235 to plaintiff David. 

(2) Note No. 2 for $2,235 to plaintiff Solomon. 

(3) Notes Nos. 3, 4 and 5, each for $2,000, and Note No. 

6 for $1,530 to plaintiff Wilkinson. 
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(d) $7,500 principal amount of said notes was secured 
by second lien deed of trust on premises 1209 U Street, 
N. W., subject to first trust for $10,000. The defendant 
G. G. Loehler Construction Co., Inc., did deliver said notes 
to the plaintiff, Gary and Risher, Inc. as collateral security 
for the payment of a certain promissory note of said last 
named defendant, in the principal sum of $4,000, dated 
May 29, 1929, and payable to the order of the said plain¬ 
tiff, Gary and Risher, Inc. ninety days after its date. 

6. Thereupon, on May 29, 1929, the defendant, G. G. 
Loehler Construction Co., Inc., and the plaintiff, The Na¬ 
tional Benefit Life Insurance Company, acting by and 
through its agent, Mortimer F. Smith, did enter into a cer¬ 
tain indenture of lease in and by which indenture the said 
defendant did lease unto said plaintiff premises 609 F 
Street, N. W., for a term of one year from said date with 
privilege to said plaintiff to renew said lease from year 
to year, for an additional term of four years at and for a 
monthly rental of $416.67. The said plaintiff, on to-wit, 
May 29, 1930, did exercise its option to renew said lease 
for a period of one year from said date and did notify 
said defendant thereof. The plaintiff, The National Ben¬ 
efit Life Insurance Company, did also lease from said 
defendant premises 1209 U Street, N. W., for a period of 
one year from May 29, 1930, at and for a monthly rental 
of $120.00, with like privilege of renewal; but the said 
plaintiff did not renew’ said lease upon its expiration on 
May 29, 1930, and vacated said premises before said date. 

7. Thereafter on the 13th day of June, 1929, the defend¬ 
ant, G. G. Loehler Construction Co., Inc., being indebted 
to Herman W. Van Senden in the amount of $4,000 did de¬ 
liver to the said Herman W. Van Senden $10,000 principal 
amount of deferred lien second trust notes secured upon 
premises 609 F Street, N. W., as has been set out in sub- 
paragraph (b) of paragraph 5 hereof, said notes being de¬ 
livered as collateral securitv for said obligation; and as 

further security for said obligation the said defend- 
6 ant G. G. Loehler Construction Co., Inc. and the 

said Herman W. Van Senden did execute a certain 
agreement entitled “Assignment and Pov r er of Attorney” 
in and by which agreement the defendant G. G. Loehler 
Construction Co.,i Inc. did assign, set over and transfer 
to the said Herman W. Van Senden all rents and profits 


OSCAR WILKINSON ET AL. 


issuing out of premises 609 F Street, N. W., 1209 TjJ Street, 
N. W., and 1924—13th Street, N. W., from the dat6 of said 
agreement until such time as the said defendant’s indebted¬ 
ness to said Herman W. Van Senden should have been dis¬ 
charged in full; and in and by said agreement [the said 
defendant did appoint the said Herman W. Van Senden its 
attorney to receive the rents and profits from said prem¬ 
ises, said appointment to be irrevocable within jhe term 
stated therein; and in consideration of said acts onj the part 
of the defendant G. G. Loehler Construction Co., line., the 
said Herman W. Van Senden did agree in and; by said 
agreement, that after deduction of the usual regl estate 
commission for the collection of said rents, he, the said 
Herman W. Van Senden, would apply the said jiet rents 
first to the payment of all interest and other charges under 
indebtednesses secured bv liens senior to the liens! securing 
the aforementioned notes for $10,000 deposited b\j the said 
defendant with the said Herman W. Van Senden |as afore¬ 
said; and it v r as further provided in said agreement that 
after the payment of all interest and other charges under 
said indebtednesses secured bv liens senior to jthe liens 
securing the aforementioned notes for $10,000, | the said 
Herman W. Van Senden might apply the balance to any 
interest, bonus, commissions or principal indebtedness 
ov^ed the said Herman W. Van Senden by the said G. G. 
Loehler Construction Co., Inc. A copy of said Agreement 
is hereto annexed, marked “Plaintiffs’ Exhibit A” and is 
prayed to be read and considered as a part of this bill of 
complaint. Plaintiffs are informed and believe and there¬ 
fore aver that said agreement w^as in full force, Effect and 
operation at all times from the date thereof lip to and 
including June 20, 1930. i 

8. At all times after delivery to the plaintiff^, Wilkin¬ 
son, David and Solomon, of the promissory no^es of the 
defendant referred to in sub-paragraphs (a) and (c) of 
paragraph 5 of this bill of complaint, the said jplaintiffs, 
respectively, have been and still are the holders ahd owners 
of said notes. The defendant, G. G. Loehler Con- 
7 struction Co., Inc., did default in the paynjient of its 
promissory note for $4,000 held by the plaintiff, Gary 
and Risher, Inc. and referred to in sub-paragraph (d) of 
paragraph 5 hereof, and thereafter to-wit, on the — day 
of —, 1930, the said plaintiff, Gary and Risher^ Inc., did 
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cause the collateral to said notes, to-wit $7,500 principal 
amount of notes of said defendant, secured by second deed 
of trust on premises 1209 U Street, N. W., as more par¬ 
ticularly described in sub-paragraph (d) of paragraph 5 
hereof, to be sold at public auction at the office of Thomas 
J. Owen & Sons,! in the District of Columbia, and said 
plaintiff, Gary and Risher, Inc. did thereupon become the 
purchaser of said $7,500 second deed of trust notes at said 
auction as highest bidder therefor, and have been at all 
times since and still are the owners and holders of said 
notes. 

9. The defendant, G. G. Loehler Construction Co., Inc., 
remained the owner of said premises 609 F Street, N. W., 
1924—13th Street, N. W., and 1209 U Street, N. W., at all 
times from and after May 29, 1929, until June 20, 1930, on 
which last mentioned date the said premises were sold at 
foreclosure sale by public auction by James J. Becker and 
Charles E. Marsh, as trustees, under the respective second 
lien deeds of trust referred to in paragraph 5 hereof. 

10. Herman W. Van Senden died intestate on October 4, 

1929. On December 5,1929, the defendants, Jessie M. Van 
Senden. Otto G. Van Senden and National Savings and 
Trust Company (hereinafter for convenience called the 
defendant administrators) were appointed Administrators 
of the Estate of the said Herman W. Van Senden bv the 

V 

Supreme Court of the District of Columbia, holding a 
Probate Court. The defendant administrators qualified 
and gave undertaking as said administrators on Decem¬ 
ber 13, 1929, and have, at all times thereafter, continued 
to act as Administrators of the Estate of the said Herman 
W. Van Senden. 

11. From and after the execution of the said agreement 
between the defendant, G. G. Loehler Construction Co., 
Inc., and the said Herman W. Van Senden, up to June 20, 

1930, the plaintiff Gary and Risher, Inc., acted as agent for 
Herman W. Van Senden, and after the death of the said 
Herman W. Van Senden, as agent for the defendant ad¬ 
ministrators, in the collection of the rents from the afore¬ 
mentioned properties. The plaintiff, Gary and 

8 Risher, Inc., as agent aforesaid, did collect said 
rents, deducting a 5% commission for the collection 
thereof, and did account to the said Herman W. Van 
Senden, and after his death to the defendant administra- 
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tors, for all of said rents from the date of said assignment 
up to June 20, 1930. During said period of time thb plain¬ 
tiff Gary and Risher, Inc., accounted to the said Herman 
W. Van Senden and to the defendant administrators for 
net rents collected (after payment of said comitiissions 
and sums specified in paragraph 12, and all expenses) in 
the amount of $6,020.72. Plaintiffs are informed ^nd be¬ 
lieve, and therefor- aver, that in addition to said $ums so 
collected by the plaintiff, Gary and Risher, Inc., fojr which 
thev accounted to the said Herman W. Van Senden or the 

* i 

defendant administrators, as aforesaid, the defendant 
administrators have collected certain rents from said prop¬ 
erties direct in an amount unknown to these plaintiffs. 

12. After the execution of the said agreement between 
the defendants, G. G. Loehler Construction Co. ijic., and 
Herman W. Van Senden, the said Herman W. Van Senden 
and the defendant administrators did pay over certain 
sums on account of interest upon the $5,000 preferred lien 
second trust notes, secured upon premises 609 F Street, 
N. W., and held by the plaintiffs, Wilkinson, Dajvid and 
Solomon, the sum of $229.75; and on account of jinterest 
on the $12,000 second trust note, secured upon b rem i se s 
1924—13th Street, N. W., the sum of $551.23; and on 
account of interest on the $7500 second trust note, secured 
upon premises 1209 U Street, N. W., the sum of $—; the 
defendant Herman W. Van Senden and/or the defendant 
administrators, pursuant, also, to said agreement, did pay 
certain taxes which were due on premises 609 F Street, 
N. W., in the months of September, 1929, and March 1930, 
in the aggregate principal sum, as plaintiffs are informed 
and believe, and therefore aver, of $582.40; and did pay 
interest due November 29, 1929, on first trust note for 
$40,000, secured upon premises 609 F Street, N.j W., in 
the amount of $1200; and did pay first trust interest due 
November 29, 1929, on notes for $20,000, secured!by first 
trust on premises 1924—13th Street, N. W., in the amount 
of $600; and did pay interest due November 29, f929, on 
first trust notes on premises 1209 U Street, N. WL, in the 
amount of $300. j 

9 13. Contrary to the terms of the aforementioned 

agreement between G. G. Loehler Construction Co. 
Inc. and Herman W. Van Senden, and in violation ithereof, 
the defendant administrators failed, neglected and| refused 
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to apply the net rents from 609 F Street, N. W., 1924—13th. 
Street, X. W., and 1209 U Street, N. W., collected and re¬ 
ceived by them, to the payment of interest and other 
charges under indebtednesses secured by liens senior to 
the liens securing the notes held bv the said Herman W. 
Van Senden, except as above stated. The following is a 
list of interest and other charges which have accrued and 
become due under said indebtednesses, which interest and 
other charges the defendant administrators have failed, 
neglected and refused to pay: 

Interest on $40,000 first trust notes secured upon 609 F 
Street, X. W., due May 29, 1930, in the amount of $1200, 
with interest thereon from May 29, 1930; 

Interest on $20,000 first trust note secured upon 1924— 
13th Street, N. W., due May 29, 1930, in the amount of 
$600, with interest thereon from May 29, 1930. 

Interest on $10,000 first trust note secured upon 1209 
U Street, N. W., clue May 29, 1930, in the amount of $300, 
with interest thereon from May 29, 1930. 

Taxes for entire fiscal year ending June 30, 1930, on 
premises 1924—13th Street, X. W., in the amount of $182.58, 
with penalties accrued thereon. 

Interest from April 29, 1930, to June 20, 1930, on $5000 
preferred second trust notes secured upon 609 F Street, 
N. W., in the amount of $25.00. 

Interest from April 29,1930, to June 20, 1930, on $12,000 
second trust note secured upon premises 1924—13th Street, 
N. W., in the amount of $60.00. 

Interest from April 29, 1930, to June 20, 1930, upon 
$7500 second trust notes secured upon 1209 U Street, 
X. W., in the amount of $37.50. 

Principal of notes secured by preferred second lien deed 
of trust on 609 F Street, X. W., due May 29, 1930, in the 
amount of $5,000.00. 

Principal of notes secured by second lien deed of trust 
notes on 1924—13th Street, N. W., due May 29, 1930, in 
the amount of $7500. 

10 Principal of notes secured by second lien deed of 
trust notes on 1924-13th Street, X. W., due May 29, 
1930, in the amount of $12,000. 

14. The defendant, G. G. Loehler Construction Co. Inc., 
did not pay nor did anyone else pay the principal of any of 
the notes, in the aggregate principal sum of $39,500, more 
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particularly referred to in paragraph 5 supra, or kny part 
thereof, which notes matured on May 29, 1930; thereafter, 
on to-wit June 20, 1930, the said James J. Becker and 
Charles E. Marsh, as Trustees, pursuant to instructions 
from the holders of said notes, and after ten dayjs public 
advertisement thereof pursuant to law, did sell ihe said 
properties 609 F Street, N. W., 1924—13th Streetj N. W., 
and 1209 U Street, N. W., at public auction upder the 
respective second lien deeds of trust securing saiid notes, 
said sales being made in each instance subject to Ithe first 
deeds of trust on said properties. Said sales w^re con¬ 
ducted by Vernon G. Owen of Thomas J. Owenj & Son, 
auctioneer-. At each of said sales the said Vernon G. Owen 
announced that there was a fund in the hands of the de¬ 
fendant administrators for application to accrued and 
overdue interest and taxes on the said properties, j At said 
foreclosure sales premises 609 F Street, N. W., w|ere pur¬ 
chased by the plaintiffs, Wilkinson, David and Solomon, 
for the sum of $3,000, subject to the first trust thbreon of 
$40,000; premises 1924—13th Street, N. W., were purchased 
by plaintiffs, Wilkinson, David and Solomon, for Ithe sum 
of $5,000, subject to first trust of $20,000; and premises 
1209 U Street, N. W., were purchased by the plaintiff, Gary 
and Risher, Inc., for the sum of $1,000, subject! to first 
trust of $10,000. The trustees, James J. Becker and 
Charles E. Marsh, did thereafter convey said properties 
to the aforesaid respective purchasers in fee sinfple, and 
the purchase price for each of said properties, les^ charges 
under said sales, were credited on account of the respec¬ 
tive principal amount of said second trust notes. tThe said 
respective deeds from said Becker and Marsh, trustees, 
are duly recorded among the land records of the District 
of Columbia. 

15. After crediting the net purchase price of tke afore¬ 
mentioned properties sold at foreclosure sale, as ^tated in 
paragraph 14 supra, on the second trust ii°t e s for 
11 default in the payment of which said properties 
were sold, there remains unpaid on said nbtes, and 
each of them, held by the plaintiffs, Wilkinson, David and 
Solomon respectively, as aforesaid, large sums of money 
in excess of all net rents collected bv and received bv the 
said Herman W. Van Senden and the defendant adminis¬ 
trators, and not heretofore disbursed bv them as afore¬ 
mentioned. 

! 

i 
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16. Plaintiffs are advised by counsel, and therefore 
aver that they are entitled to an accounting from the de¬ 
fendant administrators of all moneys received by them, or 
bv the said Herman W. Van Senden, from rents from the 
aforementioned properties under and pursuant to agree¬ 
ment between G. G. Loehler Construction Co. Inc. and said 
Herman W. Van Senden, set out as Exhibit “A” hereof; 
that they are entitled to have the moneys collected and 
received bv the said Herman W. Van Senden and the de- 
fendant administrators by way of rents from said prop¬ 
erties not heretofore disbursed by them as set out in para¬ 
graph 12 hereof, applied to the payment of interest and 
other charges as set out in paragraph 13 hereof, in ex¬ 
oneration of the liens on said properties and in exoneration 
of the obligations which the plaintiffs, Wilkinson, David, 
Solomon and Gary and Risher, Inc., would otherwise have 
to pay on said properties; and that the said plaintiffs, 
Wilkinson, David, Solomon and Gary and Kisher, Inc., are 
entitled to a money decree against the defendant G. G. 
Loehler Construction Co. Inc., for any deficiency remaining 
on the second trust notes of the said defendants held by 
them respectively after application of said payments. 

17. The plaintiffs are without adequate remedy at law 
and have no remedy save in this Honorable Court. 

Wherefore, the premises considered the plaintiffs pray: 

1. That process may issue out of this Honorable Court 
directed to the said defendants and each of them, com¬ 
manding each of said defendants to appear on a day therein 
to be named and to answer the exigencies of this bill of 
complaint. 

2. That the defendant administrators may be required 
to account to these plaintiffs for all moneys received by 
them, or by Herman W. Van Senden from rents from 
premises 609 F Street, N. W., 1924—13th Street, N. W., 
and 1209 U Street, N. W., in the District of Columbia, under 

and by virtue of Assignment Agreement between 
12 the defendants G. G. Loehler Construction Co. Inc. 

and the said Herman W. Van Senden, referred to in 
the body of this bill of complaint. 

3. That this court may enter a decree requiring the de¬ 
fendant administrators to apply all net rents from 609 F 
Street, N. W., 1924—13th Street, N. W., and 1209 U Street, 
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X. W., collected or received by them, and not heretofore 
disbursed for interest or other charges, as set out in para¬ 
graph 12 hereof, toward the payment of interest apd other 
charges set out in paragraph 13 of this bill of coinplaint. 

4. That the plaintiffs Wilkinson, David, Solorrfon and 
Gary and Eisher, Inc., as holders of second trust jiotes of 
the defendant G. G. Loehler Construction Co. Inc., joverdue 
and unpaid, may have a money decree against said! defend¬ 
ant G. G. Loehler Construction Co., Inc. for any deficiency 
under said notes remaining unpaid after the application 
of the payments from the defendant administrators. 

5. And for such other and further relief as thp nature 
of the case may require and to the court may seem meet 
and proper. 

OSCAE WILKINSON, 

LEVI H. DAVID, 

SAMUEL J. SOLOMON, 

GAEY AND EISHEE, INC., | 

Bv DANIEL M. GAEY, [seal.] 

. 1 

President . 

THE NATIONAL BENEFIT jLIFE 
INSUEANCE COMPANY, 

ByE. H. EUTHEEFOED, 

President, Plaintiffs. 

DOUGLAS, OBEAE & DOUGLAS, j 

Southern Building , i 
Bv EDMUND D. CAMPBELL, 

ALAN B. DAVID, 

McLachlen Bank Building, 

OSCAR S. WILKINSON, 

Southern Building, Attorneys for Plain¬ 
tiffs Oscar Wilkinson, Levi H. Dafiid, 
and Samuel J. Solomon. 

13 HOUSTON & HOUSTON, 

615 F Street N. W., 

By CHARLES H. HOUSTON, j 

Attorneys for Plaintiff Gary and Risher, Inc. 

HUVEE I. BEOWN, | 

609 F Streeet N. W. y Attorney for Plain¬ 
tiff The National Benefit Life Insurance 
Company. 
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District of Columbia, ss: 

Samuel J. Solomon being first duly sworn does on oatli 
depose and say that he has read the foregoing and annexed 
bill of complaint subscribed by him, and knows the contents 
thereof, and that he verilv believes the statements con- 
tained therein to be true. 

SAMUEL J. SOLOMON. 

Subscribed and sworn to before me this 15th dav of De- 
cember, 1930. 

[seal.] GERTRUDE ELLIS, 

Notary Public , D. C. 

Plaintiffs’ Exhibit “A.” 

Assignment and Power of Attorney. 

Whereas G. G. Loehler, President of the G. G. Loehler 
Construction Company, Inc., on or about May 31, 1929, did 
receive from Daniel M. Gary on behalf of said Company, 
eight certain promissory notes bearing date May 29, 1929, 
payable to the order of Lewis H. Ward, one year after date, 
and bearing interest at the rate of six (6%) per 
14 centum per annum, interest payable monthly; notes 
Nos. 1 to 7 inclusive being in the respective sum of 
One Thousand ($1,000.00) Dollars each, and note No. 8 be¬ 
ing in the sum of Five hundred ($500.00) Dollars; said 
notes being endorsed without recourse by the said Lewis 
H. Ward, and being secured on Lot 32 in Square 273 of the 
District of Columbia; 

And whereas the aforesaid notes were then and are now 
the property of the said Daniel M. Gary, and were received 
by the said G. G. Loehler in trust for the exclusive pur¬ 
pose of negotiating the same for the sum of Three Thousand 
($3,000.00) Dollars, which was to be paid over to the said 
Daniel M. Gary, on or before May 31, 1929, or the said 
notes to be returned to the said Daniel M. Gary. 

And whereas the — G. G. Loehler did discount the said 
notes with Herman W. Van Senden for about the sum of 
Four Thousand ($4,000.00) Dollars, but did not and has not 
paid over to the said Daniel M. Gary the proceeds realized 
or any part or portion thereof; 

And Whereas the said G. G. Loehler desires to redeem 
said notes for the express purpose of delivering the same 
to the owner, the said Daniel M. Gary; 
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Now therefore it is hereby agreed by and between the 
said G. G. Loehler Construction Company, Inc., and the 
said Herman W. Van Senden, this 13th day of Juite, 1929. 

1. Herman W. Van Senden will surrender to the said 
Daniel M. Gary, upon the order of the G. G. Loehler Con¬ 
struction Company, Inc., the aforesaid notes when and 
upon receiving from the G. G. Loehler Construction Com¬ 
pany, promissory notes of the said G. G. Loehler Cpnstruc- 
tion Company, Inc., bearing date May 29, 1929, payable to 
the order of Lewis H. Ward, one year after date, aiid bear¬ 
ing interest at the rate of six (6%) per centum perl annum, 
interest payable monthly, in the aggregate principal amount 
of Ten Thousand ($10,000.00) Dollars. Said notep to be 
endorsed without recourse by the said Lewis H. Wgrd, and 
being secured on Part of Original lot Two (2) in! Square 
Four Hundred and Fifty-five (455) of the District of 
Columbia. 

2. The said G. G. Loehler Construction Compajiy, Inc., 
does hereby assign, set over and transfer to the said Her¬ 
man W. Van Senden all rents and profits issuing oif arising 
out of premises 609 F Street, Northwest, 1209 Yofi Street, 

Northwest, and 1924 Thirteenth Street, Northwest 
15 (all in the city of Washington, District of Columbia), 

from the date of these presents; and doesj further 
by these presents appoint the said Herman W. Van Senden 
its true and lawful attorney for it and in its name, place and 
stead, to collect, compound, sue for, and receive jthe said 
rents and profits, with full power of substitution and rev¬ 
ocation of sub-agents; this appointment irrevocable within 
the term hereinafter stated. 

3. The said G. G. Loehler Construction Company, Inc., 
does further agree that the said Herman W. Vanj Senden 
shall charge the usual real estate commission for collection 
of said rents, and deduct the same as a first charge on the 
same; and thereafter the said Herman W. Van Senden 
shall apply the net rents to the payment of all interest, 
and other charges under indebtednesses secured! by lien 
senior to the lien securing the aforesaid notes; |and the 
balance to any interest, bonus, commissions, or principal 
indebtedness owed the said Herman W. Van Senden by the 
said G. G. Loehler Construction Company, Inc.; jand this 
agreement to be in full force and effect until thej said in- 
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debtedness, principal, interest and charges, has been dis¬ 
charged in full. 

4. The said Herman W. Van Senden hereby reserves the 
right at his option to enforce all his rights, powers and 
privileges as a creditor, the same as if this agreement had 
never been executed; but the exercise of said rights, powers 
and privileges shall not work a revocation of this agree¬ 
ment unless and until the said indebtedness has been fullv 
discharged as above provided. 

5. The said G. G. Loehler Construction Company, Inc., 
hereby revokes all previous powers of attorney whatsoever 
executed and given by it concerning the collection of said 
rents; and further agrees to execute such other and further 
assignments as necessary to make this agreement com¬ 
pletely effective. 


In testimony whereof the said G. G. Loehler Construction 
Company, Inc., by and thru G. G. Loehler, its President and 
attorney in fact* has caused its corporate name and seal 
to be affixed; and the said Herman W. Van Senden has 
affixed his hand and seal, on the day and date above 
16 written, to-wit June —, 1929, in the City of Washing¬ 
ton, District of Columbia. 

G. G. LOEHLER CONSTRUCTION 
COMPANY, INC., 

By F. G. LOEHLER, 

Pr/J Q'jyJ PM / 

HERMAN W. VAN SENDEN. [seal.] 


District of Columbia, ss : 

I, John T. Risher, a Notary Public in and for the District 
of Columbia, do hereby certify that G. G. Loehler who is 
personally well known to me as the person named as attor¬ 
ney in fact of the G. G. Loehler Construction Company, 
Inc., in the foregoing and annexed Assignment and Power 
of Attorney, bearing date on the 13th day of June, 1929, 
personally appeared before me in said District, and as at¬ 
torney in fact as aforesaid, and by virtue of the authority 
vested in him by said Assignment and Power of Attorney, 
acknowledged the same to be the act and deed of the G. G. 
Loehler Construction Company, Inc., the assignor and prin¬ 
cipal therein. 

Given under my hand and seal this 13th day of June, 1929. 

JOHN T. RISHER, 
Notary Public for D. C. 
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Motion to Dismiss Bill. 

Filed January 24,1931. 
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Now comes Jessie M. Van Senden, Otto G. Vanj Senden, 
and National Savings and Trust Company, a corporation, 
as administrators of the estate of Herman W. Vaii Senden, 
deceased, by their attorney, Webster Ballinger, ^nd move 
the Court to dismiss the bill of complaint as to them upon 


the following grounds: 


1. It appears on the face of the bill that plaintiffs are 
not parties to the assignment between G. G. Loelfiler Con¬ 
struction Company and these defendants’ intestate, and 
that plaintiffs have no interest in or rights urfder said 
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assignment. 


2. That said assignment was not made for the 
benefit of any of the plaintiffs and no privity of con¬ 
tract exists, or ever existed, between any of the plaintiffs 
and these defendants’ intestate. 

3. There is want of equity in the bill. j 

4. The bill does not allege facts sufficient to constitute a 
cause of action against these defendants. 

5. And upon other grounds apparent upon the face of the 
bill. 

WEBSTER BALLINGER, 
Attorney for Defendant Administrators. 

Order Overruling Motion to Dismiss Bill. 


Filed February 6, 1931. 

* # • * # * i * 

This cause came on to be heard upon motion 6f the de¬ 
fendants Jessie M. Van Senden, Otto G. Van Sepden and 
National Savings and Trust Company, a corporation, 
administrators of the estate of Herman W. Van Senden, 
deceased, to dismiss plaintiffs’ bill of complaintj and the 
same having been duly considered, it is by the court this 
6th dav of Februarv, 1931, 

Ordered, that the motion to dismiss the plaintiffs’ bill of 
complaint be and the same is hereby denied; and the de- 


i 
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fendants Jessie Ml Van Senden, Otto G. Van Senden and 
National Savings and Trust Company, a corporation, 
administrators of the estate of Herman W. Van Senden, 
deceased, be and they are hereby granted leave to answer 
said bill of complaint within ten davs from the date hereof. 

JOSEPH W. COX, 

Justice. 

Motion of Defendant G. G. Loehler Const ruction Co., Inc., 

to Dismiss Bill. 

Filed February 9, 1931. 

• *•••«# 

Now comes the defendant, G. G. Loehler Construction Co., 
Inc., and moves the Court to dismiss the Bill of Complaint 
filed herein: 

1. Because the plaintiff has not in and by its said bill 
made or stated such a case as entitles it to the relief therein 
sought or any relief against him as to the matters con¬ 
tained in the said bill or anv of such matters. 

2. Because of the alleged matters set forth in the plain¬ 
tiff’s bill it has a plain and adequate remedy at law. 

3. Because it appears in and from the said bill that the 
same is exhibited against this defendant and the several 
other persons named therein as defendants for distinct 
matters and causes, in several whereof, as appears by the 
said bill, this defendant is not in any manner interested or 
concerned, and that the said bill is altogether multifarious. 

ALFRED CERCEO, 

Attorney for Defendant G. G. Loehler 
Construction Co., Inc., National Met¬ 
ropolitan Bank Building. 

18 Order Overruling Motion to Dismiss Bill. 

Filed February 26,1931. 

• •••**# 

This cause came on to be heard upon motion of the de¬ 
fendant G. G. Loehler Construction Co. Inc., to dismiss 
plaintiffs’ bill of complaint, and the same having been duly 
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considered, it is bv the court this 26th dav of Fkbruarv, 
1931, ‘ * | 

Ordered, that the motion to dismiss the plaintiffs ’ bill 
of complaint be and the same is hereby denied; and the 
defendant, G. G. Loehler Construction Co. Inc., be and it 
is hereby granted leave to answer said bill of complaint 
within 15 davs from the date hereof. 

JOSEPH W. COX, 

Jlustice. 

i 

Defendant G. G. Loehler, Inc., notes exception to the 
above order. 

JOSEPH W. COX, 

justice. 

« 

Answer of the Defendant G. G. Loehler Construction Co. 

Filed March 10, 1931. j 

i 

******* 

I. Does not have sufficient information to deny or affirm 
paragraphs numbered 1, 2, 8, 9, 10, 11, 12, 13, 14 and 15 of 
the bill of complaint and demands strict proof thereof. 

II. Admits averments of paragraphs numbered 3, 4, 6 
and 7, except as to interpretation of the agreement,! which is 
self explanatory. 

III. Admits execution of deed of trust alleged in para¬ 
graph numbered 5, has made no payments therein, demy- 
that there was any consideration for the execution thereof, 
or that there was owed an indebtedness for the |notes to 
Wilkinson, David, Solomon and Gary and Risher.l Alleges 
defendants were to secure finances to do certain iwork on 

i 

the Colored Masonic Temple, but failed to do so. 

IV. Defendant is advised that the 16th paragraph of the 
bill of Complaint states conclusions of law and therefore 
this defendant is not required to answer. 

V. Defendant prays that an accounting be had |and that 
if there is a surplus it be turned over to this defendant. 

Wherefore this defendant prays that the bill of com¬ 
plaint be dismissed. 

G. G. LOEHLER CONSTRUCTION 

CO., INC., 

By G. G. LOEHLER, 

President. 

ALFRED CERCEO, 

Attorney for Defendant. 
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District of Columbia, ss: 

I, G. G. LoehleT, being first duly sworn on oath depose 
and say that I am the President of the G. G. Loehler Con¬ 
struction Co., Inc. and that I have read the answer to the 
bill of complaint subscribed by me herein as President of 
said Corporation, i and that the matters and things stated, 
I verilv believe to be true. 

G. G. LOEHLER. 


Subscribed and sworn to before me this 9 day of March 
1931. 


LOU H. CADARR, [seal.] 
Notary Public. 


19 Answer of Jessie M. Van Senden, Otto G. Van Sen- 
den■, and National Savings and Trust Company, a 
Corporation, Administrators of the Estate of Her¬ 
man IF. Van Senden, Deceased. 


Filed February 19, 1931. 


Defendants, Jessie M. Van Senden, Otto G. Van Senden 
and National Savings & Trust Company a corporation, ad¬ 
ministrators of the estate of Herman W. Van Senden, de¬ 
ceased, reserving to themselves all manner of benefit and 
advantage because of the many errors and insufficiencies 
of the said Bill of Complaint, for answer thereto say: 

1 and 2. Defendants admit the allegations contained in 
paragraphs 1 and 2. 

3. Defendants have no personal knowledge of the allega¬ 
tions contained in paragraph 3, but on information and 
belief, believe them to be true. 

4. Defendants have no personal knowledge of the allega¬ 
tions contained in paragraph 4, but on information and be¬ 
lief, believe them to be true. Further answering this para¬ 
graph defendants say that said defendant, G. G. Loehler 
Construction Company, by said deed of trust securing 
notes in the aggregate principal sum of $70,000.00 did not 
confer upon the plaintiff, the National Benefit Life Insur¬ 
ance Company, any control over or any right, title, of inter¬ 
est in and to any rents, profits or other income arising 
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i 

i 

i 


I 


therefrom, which rents, profits and other income 'jvere and 
remained the exclusive property of the defendant, G. G. 
Loehler Construction Company, Inc. 

5. Defendants have no personal knowledge of th^ matters 
and things alleged in paragraph 5, but on information and 

belief believe them to be true. Further answering 
20 this paragraph, defendants say that said defendant, 

G. G. Loehler Construction Company, by said deed 
of trust securing notes in the aggregate sum of ^39,500.00 
did not confer upon any of the plaintiffs any control over or 
any right, title or interest in and to any rents, profits or 
other income arising from said improved real estate, which 
rents, profits or other income were and remained t[he exclu¬ 
sive property of the defendant, G. G. Loehler Construction 
Company. 

6. Defendants have no personal knowledge of the facts 
alleged in the 6th paragraph, but on information aipd belief, 
believe them to be time. Further answering this para¬ 
graph, defendants say that by said certain indentures of 
lease the plaintiff, the National Benefit Life Insurance Com¬ 
pany, became a tenant of defendant, G. G. Loelfler Con¬ 
struction Company, and was thereby required to pay the 
installments of rent as they became due monthljc, in ad¬ 
vance, to its landlord the defendant, G. G. Loehler Con¬ 
struction Company, and that the plaintiff, the National 
Benefit Life Insurance Company, had no right, title or in¬ 
terest in or to said rentals which were, and remained, the 
absolute property of the defendant, G. G. Loehler Construc¬ 
tion Company 

7. Answering the 7th paragraph, defendants, on informa¬ 
tion and belief, admit that on June 13, 1929 the defendant, 
G. G. Loehler Construction Company, Inc., did execute an 
instrument styled “Assignment and Power of Attorney” 
running to these defendants’ intestate, and that ‘ 4 Plaintiffs’ 
Exhibit A” attached to said bill is a true copy^ of said 
instrument. Because of inaccuracies in the averments con¬ 
tained in this paragraph of Plaintiffs’ Bill as to the pur¬ 
pose for which said instrument was executed and the terms 
thereof, defendants deny all of said averments, and! say that 
said instrument correctly recites the purposes forj which it 
was given and the authoritv therebv conferred. ! Further 
answering this paragraph, defendants say that before and 
at the time said instrument was made and executed, the 
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rents and income from the property therein described were 
the absolute property of defendant, G. G. Loehler Construc¬ 
tion Company, and none other; that said instrument was 
made and executed for the mutual benefit and protection of 
defendant’s intestate, and defendant, G. G. Loehler Con¬ 
struction Company, and none other; that none of the plain¬ 
tiffs were parties thereto nor had any interest therein; 
21 that said instrument dealt with the collection of rents 
which were the exclusive property of defendant, G. 
G. Loehler Construction Company, and that all moneys re¬ 
ceived by defendants’ intestate thereunder were held by 
him at all times, subject to any creditor’s lien he might have 
thereon or to such disposition as the said defendant, G. G. 
Loehler Construction Company, might direct and defend¬ 
ants’ intestate might consent to. Defendants deny that 
said agreement was in full force, effect and operation at all 
times from the date thereof up to and including June 20, 
1930, and say the facts are that Herman W. Van Senden 
died October 4,1929 and that his death terminated said in¬ 
strument. Defendants further say that following the death 
of Herman W. Van Senden they continued to collect the 
said rents and to apply all moneys so collected to the pur¬ 
poses named in said instrument until the morning of June 
20, 1930 when thev received instructions from said defend- 
ant, G. G. Loehler Construction Company, to discontinue 
any further payments under said instrument and to apply 
all funds then in their hands, with the exception of $250.00, 
upon the indebtedness of said defendant, G. G. Loehler Con¬ 
struction Company, to these defendants’ intestate, and to 
remit said $250.00 to the said defendant, G. G. Loehler Con¬ 
struction Company; that defendants accepted said instruc¬ 
tions, which they had a lawful right to do and acted thereon; 
that defendants’ intestate during his life, and these defend¬ 
ants, as administrators of his estate, after his death had 
at the time said instructions were given by the said defend¬ 
ant, G. G. Loehler Construction Company, to-wit, on the 
morning of June 20, 1930, received $3,191.50 in excess of 
the amounts disbursed, and thereafter pursuant to said 
instructions from the said defendant, G. G. Loehler Con¬ 
struction Company, confirmed in writing, these defendants 
applied $2,941.50 upon the indebtedness of defendant, G. G. 
Loehler Construction Company, to these defendants’ intes¬ 
tate, and remitted to defendant, G. G. Loehler Construction 
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Company, $250.00 and defendants say that thereafter they 
received no moneys under said instrument, and at the time 
of the filing of plaintiffs’ bill, they held no moneys under 
said instrument. 


8. Answering the 8th paragraph defendants hafe no per¬ 

sonal knowledge of any of the matters and things 
22 therein alleged, but, on information afid belief, 
believe them to be true. 

9. Answering the 9th paragraph, defendants sfiy that on 
information and belief they believe the allegations therein 
contained to be true and further say that said sale was 
advertised to take place at about 4 P. M. on Jund 20, 1930, 
and on information and belief, they believe, and| so allege 
that said sale occurred at said hour on said day. 


10. Answering the 10th paragraph, defendants admit the 
allegations therein contained. 

11. Answering the allegations contained in the 11th para¬ 
graph, defendants admit that under said instrunient, Gary 
& Risher Inc. acted as agent for Herman W. Van Senden 
up to the time of his death, October 4, 1929, but expressly 
deny that said Gary & Risher acted as agent fo!r Herman 
W. Van Senden at any time after October 4, 1920; Defend¬ 
ants admit that Gary & Risher continued to act as agent for 
these defendants after October 4, 1929, and until the 31st 
day of May, 1930, during which time these defendants as¬ 
sumed to act under said instrument. Defendants ^dmit that 
Gary & Risher, Inc., in their capacity as agent, did collect 
said rents, deducting a commission of 5% for the! collection 
thereof and did account to said Herman IV. Vfin Senden, 
and after his death to these defendants, for refits so col¬ 
lected from the date of said instrument to and including the 
month of May 1930, and that during said period df time the 
said Gary & Risher, Inc. did account to these defendants 
for approximately the amount alleged. Defefidants ex¬ 
pressly deny that Gary & Risher accounted to thejse defend¬ 
ants for any rents collected for any part of tlid month of 
June, 1930, or for any period thereafter. Defendants admit 
that after the 31st day of May, 1930 they received direct 
from one of the tenants of said properties mentiofied in said 
instrument, rent for the month of June, 1930, in the sum of 
$32.50, and say that said sum was the only rent received by 
them on any of said properties for the month of June, 1930, 
or at any time thereafter and that aside from said $32.50 
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they received no other rentals from said properties except 
the rents collected by Gary & Risher, Inc. Defendants deny 
all allegations contained in this paragraph except those 
herein expressly admitted. Defendants further say 
23 that prior to the morning of June 20, 1930, there had 
been disbursed in strict conformity with the terms of 
said instrument, all money received by their intestate, or 
by them as administrators, with the exception of $3,191.50, 
and that pursuant to oral instructions given them by defend¬ 
ant, G. G. Loehler Construction Company, on the morning 
of June 20, 1930,* and later confirmed in writing and about 
six months before the filing of plaintiffs 7 bill, they disbursed 
said $3,191.50, and that thereafter no other funds came into 
their hands in the form of rents from any of said prop¬ 
erties. 

12. Defendants admit the allegations contained in this 
paragraph and say that in the payment of said interest and 
taxes defendants 7 intestate and these defendant adminis¬ 
trators acted as agent for defendant, G. G. Loehler Con¬ 
struction Company and made said payments pursuant to 
its direction, the moneys disbursed being the property of 
defendant, G. G. Loehler Construction Company, subject 
only to the interest reserved in said instrument to defend- 
ants 7 intestate. 

13. Answering the 13th paragraph, defendants admit 
that they did not pay the interest and taxes set out in the 
13th paragraph of plaintiffs 7 bill and say that they were 
without sufficient funds in hand on May 29, 1930 to pay 
any part of said interest and taxes then due and that funds 
out of which any considerable portion of said items set 
out in this paragraph of Plaintiffs 7 Bill could have been 
paid did not reach their hands until on or about June 19, 
1930, and that on the morning of June 20th, 1930, they re¬ 
ceived instructions from said defendant, G. G. Loehler Con¬ 
struction Company, to make no further payments of in¬ 
terests, taxes and other costs in connection with said prop¬ 
erties, but to make other and different disposition of all 
funds in their hands, which they did and which they had a 
lawful right to do, said fund being the property of defend¬ 
ant, G. G. Loehler Construction Company, subject only to 
such lien thereon as defendants 7 intestate had, and none 
of the plaintiffs having any interest therein. Defendants 
expressly deny that after the receipt of said instructions 
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from the defendant, G. G. Loehler Construction Company, 
on the morning of June 20, 1930 they held any funfts under 
the terms of said instrument. 

14. Answering the 14th paragraph, defendants | have no 
personal knowledge of any of the matter^ therein 

24 alleged, and therefore, except as hereinafter* set out, 
neither admit nor deny the same but in sb far as 
the same may affect the rights of these defendants, 
demand strict proof thereof. Defendants, upon informa¬ 
tion and belief, expressly deny the allegation that “at each 
of said sales the said Vernon G. Owen announced that 
there was a fund in the hands of defendant administrators 
for application to accrued and overdue interest apd taxes 
on said properties’’, and say the facts are that atj the sale 
of premises known as 609 F Street, Northwest, arid at the 
instance and upon the sole authority of plaintiff,! Levi H. 
David, the auctioneer made the following statement: “The 
trustees are informed there is a fund available forjthe pay¬ 
ment of interest”, which announcement, defendants say, 
was made without any authority from them and ripon the 
personal responsibility of the Plaintiff, Levi H. D^vid, and 

was not true in fact. And defendants denv that anv sim- 

* * 

ilar announcement was made by the auctioneer at the sale 
of either of the other two properties. Defendants, upon 
information and belief, deny that any of said thrbe prop¬ 
erties was sold subject only to the first trust, and say that 
each of said three properties was sold subject to the exist¬ 
ing first trust, interest due thereon, rights of tenants in 
possession under lease or otherwise and to unpaid taxes. 

15. Answering the 15th paragraph, defendants have no 
knowledge of any of the matters and things thereip alleged 
and neither admit nor deny the same, but in so faif as said 
allegations may affect the rights of these defendahts they 
deny each and every allegation therein contaiied and 
demand strict proof thereof. 

16. Answering so much of the 16th paragraph a^ relates 
to these defendants, they deny that the plaintiffs^ or any 
of them, are entitled to an accounting from these defend¬ 
ants of any moneys collected and received by these defend¬ 
ants ’ intestate, or by these defendants as administrators, 
and say that said funds were the exclusive property of 
defendant, G. G. Loehler Construction Company,! subject 
"to the rights of defendants’ intestate therein, ajnd that 
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none of the plaintiffs had any right, title or interest, legal 
or equitable, in or to any of said funds, and that none of 
the plaintiffs were parties to said instrument (plaintiffs’ 
Exhibit “A”) or had any privity thereto or therein. 
25 17. Answering the 17th paragraph, defendants 

deny that plaintiffs are without a plain, complete 
and adequate remedy at law. 

Wherefore, having fully answered, these defendants 
pray that they may be hence dismissed with their costs in 
this behalf sustained. 

JESSIE M. VAN SENDEN, 

OTTO G. VAN SENDEN, 

NATIONAL SAVINGS & TRUST CO., 
By FRANK STETSON, 

Second Vice President, 

As Administrators of the Estate of 
Herman W. Van Senden, Deceased. 

WEBSTER BALLINGER, 

Attorney for Defendants. 

District of Columbia, ss : 

Otto G. Van Senden being by me first duly sworn, ac¬ 
cording to law, deposed and said, that he is one of the 
administrators of the estate of Herman W. Van Senden, 
deceased, that lie has read the above and foregoing answer 
bv him subscribed and knows the contents thereof; that the 
matters and things therein stated of his own knowledge are 
true and those matters and things stated upon information 
and belief, he believes to be true. 

OTTO G. VAN SENDEN. 

Subscribed and sworn to before me this 17th day of Feb- 
ruarv, 1931. 

[seal.] JOHN F. A. BECKER, 

I Notary Public, D. C. 

Motion to Strike Portions of the Answer of Jessie M. Van 

Senden, Otto G. Van Senden, and National Savings and 

Trust Company, a Corporation, Administrators of the 

Estate of Herman W. Van Senden, Deceased. 

* Filed February 24, 1931. 

******* 

Come now the plaintiffs Oscar Wilkinson, Levi H. David 
and Samuel J. Solomon by their attorneys and move the 
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court to strike the following portions from the answer filed 
herein by Jessie M. Van Senden, Otto G. Van Senden and 
National Savings and Trust Company, a corporation, ad¬ 
ministrators of the estate of Herman W. Van jSenden, 
deceased. 

i 

1. Paragraph 4 of said answer with the exception of the 
first sentence of said paragraph. 

2. Paragraph 5 of said answer with the exception of the 
first sentence of said paragraph. 

3. Paragraph 6 of said answer with the exception of the 
first sentence of said paragraph. 

4. The third sentence of paragraph 7 of said answer. 

5. The concluding words of paragraph 12 of £aid an¬ 
swer reading as follows: 4 ‘the moneys disbursed being the 
property of the defendant, G. G. Loehler Construction 
Company, subject only to the interest reserved in said in¬ 
strument to defendants’ intestate.” 

DOUGLAS, OBEAR & DOUGLA^, 

By EDMUND D. CAMPBELL, j 
Attorneys for Plaintiffs , Oscar Wilkinson , 

Levi H . David , and Samuel J. Solomon. 

Note. —The ground of the foregoing motion is jthat the 
portions of the answer of said defendants referred to in 
said motion contains mere conclusions of law and tjhat said 
conclusions of law are at variance with the decisions of this 
court heretofore rendered in this cause. 

i 

26 Order Sustaining Motion to Strike Certain Portions 
of Answer of the Defendants Jessie M. Van Sen- 
den , Otto G. Van Senden , and National ]Savings 
and Trust Company , Administrators. 

Filed February 27, 1931. 


This cause came on to be heard upon the motidn of the 
plaintiffs, Oscar Wilkinson, Levi H. David and Samuel J. 
Solomon, to strike certain portions from the answer filed 
herein by Jessie M. Van Senden, Otto G. Van Ser.den and 
National Savings and Trust Company, a corporation, Ad¬ 
ministrators of the Estate of Herman W. Van Senden, 
deceased, and upon consideration thereof it is by the court 
this 27th day of February, 1931, j 

Ordered, that the said motion to strike certain portions 
of the answer filed herein by Jessie M. Van Senden, Otto 
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G. Van Senden and National Savings and Trust Company 
be and the same is hereby granted, in part, and that the 
following portions of the answer filed herein by said de¬ 
fendants be and they are hereby stricken: 

1. That portion of the third sentence of paragraph 7 of 
said answer as follows: 4 ‘that none of the plaintiffs were 
parties thereto nbr had any interest therein; that said in¬ 
strument dealt with the collection of rents which were the 
exclusive property of defendant, G. G. Loehler Construc¬ 
tion Company, and that all moneys received by defendants’ 
intestate thereunder were held by him at all times, subject 
to any creditor’s lien he might have thereon or to such 
disposition as the said defendant, G. G. Loehler Construc¬ 
tion Company, might direct and defendants’ intestate 
might consent to.” 

2. That portion of paragraph 12 of said answer as fol¬ 
lows: “the moneys disbursed being the property of de¬ 
fendant, G. G. Loehler Construction Company, subject only 
to the interest reserved in said instrument to defendants’ 
intestate.” 

And it is further ordered that except as to the foregoing 
the said motion to strike certain other portions of said 
answer of the defendants, Jessie M. Van Senden, Otto G. 
Van Senden and National Savings and Trust Company, 
be and it is hereby overruled. 

JOSEPH W. COX, 

Justice . 

The defendants Jessie M. Van Senden, Otto G. Van 
Senden and National Savings and Trust Company, Ad¬ 
ministrators, except to so much of the foregoing order as 
sustains the motion to strike, which exceptions are allowed. 

JOSEPH W. COX. 

27 Motion to Strike Out Entire Answer of Defendants 
Jessie M. Van Senden, Otto G. Van Senden and 
National Savings and Trust Company, a Corpora¬ 
tion, Administrators of the Estate of Herman TF. 
Van Senden, Deceased. 

Filed February 24, 1931. 

******* 

Come now the plaintiffs Oscar Wilkinson, Levi H. David 
and Samuel J. Solomon by their attorneys and move the 
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court to strike out the entire answer filed herein 6n behalf 
of the defendants Jessie M. Van Senden, Otto G-. yan Sen- 
den and National Savings and Trust Company, a corpo¬ 
ration, administrators of the estate of Herman W. Van 
Senden, deceased, on the ground that the facts alleged in 
said answer do not constitute a sufficient defense jto plain¬ 
tiffs’ bill of complaint, in that the said defendants admit 
that on June 19, 1930, the said defendants had in their 
hands the sum of $3,191.50 subject to the terms of the as¬ 
signment referred to in plaintiffs’ bill of complaint, but 
that said defendants did not pay out such moneys in ac¬ 
cordance with such assignment, although the shme was 
admittedly then in full force and effect. 

DOUGLAS, OBEAR & DOUGLAS, 

Bv EDMUND D. CAMPBELL, 

Attorneys for Plaintiffs Oscar Wilkinson, 

Levi H. David , and Samuel J. Solomon. 

Memo. —The same motion was filed February 27 1931 by 
plaintiffs Gary & Risher, Inc., and National Benefit Life 
Insurance Company. 

28 Decree . 

i 

Filed March 20, 1931. 

* # * * # * j * 

This cause came on to be further heard at this tjerm and 
upon consideration thereof it is by the Court this 20th day 
of March, 1931, adjudged, ordered and decreed as follows, 
viz: 

1. That the motion of the plaintiffs, Oscar 'Wjilkinson, 
Levi H. David and Samuel J. Solomon, to strike out the 
entire answer of the defendants, Jessie M. Van Senden, 
Otto G. Van Senden and National Savings and Tnjist Com¬ 
pany, a corporation, administrators of the estate of Herman 
W. Van Senden, deceased, be and it is hereby granted. 

The said defendant administrators, by their attorneys in 
open court, having elected not to ask for leave of court to 
file an amended answer to plaintiffs’ bill of complaint, and 
the court being of the opinion that the said bill of complaint 


30 


JESSIE M. VAX SENDEN ET AL. VS. 


states a good cause of action against said defendant admin¬ 
istrators, and that the plaintiffs are entitled to the relief 
prayed for in said bill as against said defendant adminis¬ 
trators, it is further adjudged, ordered and decreed as fol¬ 
lows, viz: 

2. That the defendant administrators are liable to the 
plaintiffs and each of them for an accounting, and the plain¬ 
tiffs are entitled to an accounting from the defendant ad¬ 
ministrators, for all moneys received by them, or bv their 
intestate, Herman W. Van Senden, by way of rents from 
premises 609 F Street, N. W., 1924 13*th Street, N. W. and 
1209 U Street, N. W., in the District of Columbia, under 
and by virtue of the Assignment Agreement between the 
defendant G. G. Loehler Construction Co. Inc. and the said 
Herman W. Van Senden, forming Exhibit A to plaintiffs’ 
bill of complaint, the court being of the opinion that the 
said assignment is for the benefit of the plaintiffs and that 
the plaintiffs have an equitable lien upon moneys received 

bv the defendant administrators or bv their intestate Her- 
* + 

man W. Van Senden pursuant to said assignment, as al¬ 
leged in the bill of complaint. 

3. That this cause be and it is hereby referred to the 
Auditor of this court, who is hereby directed: 

(a) To ascertain and report to the court what moneys 
have been received by the defendant administrators or by 
the intestate Herman W. Van Senden from rents from 
premises 609 F Street N. W., 1924 13th Street, N. W., and 
1209 U Street, N. W., in the District of Columbia, from the 
15th day of June, 1929, up to and including the 20th day 
of June, 1930. 

(b) To ascertain and report the amount of taxes on said 
properties, and the amount of interest and/or prin- 

29 cipal on the deed of trust notes referred to in para¬ 
graphs 4 and 5 of plaintiffs’ bill of complaint which 
became due and payable during the period from June 13, 
1929, up to and including June 20, 1930. 

(c) To ascertain and report what application, if any, 
has been made by the defendant administrators, or by any 
one for or on their behalf, from moneys received by them 
or by said Herman W. Van Senden from rents from prem¬ 
ises 609 F Street, N. W. 1924 13th Street and 1209 U Street, 
N. W., in the District of Columbia, during the period from 
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June 13, 1929, up to and including June 20, 1930, toward 
the payment of a usual or proper real estate commission for 
the collection of said rents and toward the payment ojf taxes 
on said properties and toward the payment of interest 
and/or principal of the deed of trust notes referred to in 
paragraphs 4 and 5 of plaintiffs’ bill of complaint. | 

(d) To ascertain and report what credits, if any, have 

been received and/or applied on account of said taies and 
on account of interest on and/or principal of the deed of 
trust notes referred to in paragraph 5 of said bill <j>f com¬ 
plaint from the purchase price of said properties j at the 
foreclosure sales referred to in paragraphs 14 and 15 of 
plaintiffs’ bill of complaint. j 

(e) In the event the Auditor finds the moneys received by 
the defendant administrators from said rents to be iii execss 
of the moneys applied by them or on their behalf under 
paragraph 3 (c) of this decree, the Auditor shall ascertain 
and report to the court the amounts which the defendant 
administrators are obligated to apply for the payment of 
taxes on said properties and for the payment of interest 
on the deed of trust notes referred to in paragraph 4 of 
plaintiffs’ bill of complaint, and for the payment Of prin¬ 
cipal of and/or interest on the deed of trust notes referred 
to in paragraphs of plaintiffs’ bill of complaint. 

(f) To recommend to the court what interest, copts and 
reasonable attorneys’ fees for plaintiffs’ attorneys! should 
be assessed against the defendant administrators bv 1 reason 
of the matters and things alleged in plaintiffs’ bill pf com¬ 
plaint. 

4. That the costs in this cause and also the cost$ of the 
said proceedings before the Auditor shall be assessed 
against and payable by the defendants, Jessie ^1. Van 
Senden, Otto G. Van Senden and National Savings and 
Trust Company, as administrators of the Estate of Herman 
W. Van Senden, deceased. 

JOSEPH W. CONl, 

i 7 

Justice. 
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30 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 52,301. 

Oscar Wilkinson et al., Plaintiffs, 

9 

VS. 

Jessie M. Van Senden et al., Defendants. 

Objections of Defendant G. G. Loehler Construction Co., 

Inc., to Decree Filed March 20, 1931, Referring Cause to 

Auditor. 

Filed June 12, 1934. 

This cause having been by order or decree dated March 
20, 1931, referred to the Auditor upon the claims of the 
plaintiffs against defendant Administrators of the estate of 
Herman W. Van Senden, deceased, without making defend¬ 
ant G. G. Loehler Construction Co., Inc., a party thereto, 
said defendant in order to save the costs of a re-reference 
having accepted the Auditor’s Report made under said ref¬ 
erence as correctly reflecting the foreclosure proceedings 
and the monevs received and disbursed under the assign- 
ment and power of attorney attached to plaintiffs’ bill of 
complaint by Herman W. Van Senden during his life, and 
after his death by the Administrators of his estate, subject 
to the right to now file objections to said reference on other 
grounds as though this defendant had been made a party to 
said reference to the said Auditor and the objections now 
filed had been before the Court prior to the signing of the 
said order of reference, and all parties having consented 
that the same might be done, by leave of the Court, first had 
and obtained, defendant G. G. Loehler Construction Co., 
Inc., objects to said order on the following grounds: 

1. That said order is based upon the erroneous legal con¬ 
clusion that plaintiffs were entitled as of right to proceed 
in equity when they had a plain complete and adequate 

remedv at law. 

* 

2. That said order is based upon the erroneous legal con¬ 

clusion, drawn solely from the assignment and power 

31 of attorney, copy of which is attached to the plain¬ 
tiffs’ bill i of complaint, that said assignment was 
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made “for the benefit of the plaintiffs and that the plain¬ 
tiffs have an equitable lien upon moneys received by the de¬ 
fendant Administrators or their intestate Herman jW. Van 
Senden pursuant to said assignment, as alleged in| the bill 
of complaint.’’ 

ALFRED CERCEO, j 
Attorney for Defendant ,j G. G. 
Loehler Construction Col, Inc. 

I 

Let the above objections be filed. 

JESSE C. ADKINS, 

Justice. 
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File- June 12, 1934. 


In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 


Equity No. 52,301. 


Oscar Wilkinson et al., Plaintiffs, 

% 

vs. 

Jessie M. Van Senden et al., Defendants.! 


Order Overruling Objections of Defendant G. Gl 
Construction Co., Inc., to Order of Reference j 
tor. 


Loehler 
to Audi- 


Upon consideration of the objections of the defendant 
G. G. Loehler Construction Co., Inc., to the order of March 
20, 1931 referring this cause to the Auditor it is by the 
Court this 12th day of June 1934, j 

Ordered that said objection be and they are hereby sev¬ 
erally overruled. 

By the Court. 

JESSE C. ADKINS, 

To the above and foregoing order defendant G. Gi. Loehler 
Construction Co., Inc., in open Court dulv excepted. 

JESSE C. ADKINS, 

Justice. 
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33 Report of the Auditor. 

Filed May 19, 1931. 

******* 

To the Supreme Court of the District of Columbia: 

The Auditor, for report in the above-entitled cause, re¬ 
spectfully states as follows: 

1. This action is one to require the defendants Jessie M. 
Van Senden, Otto G. Van Senden and National Savings 
and Trust Company, as administrators of the estate of 
Herman W. Van Senden, deceased, to account to the plain¬ 
tiffs for all monevs received bv them or by said Herman W. 
Van Senden during his lifetime from rents from premises 
609 F Street, Northwest, 1924 13th Street, Northwest, and 
1209 U Street, Northwest, in the District of Columbia, 
under and by virtue of a certain assignment agreement 
between the defendants G. G. Loehler Construction Com¬ 
pany, Inc., and the said Herman W. Van Senden, etc. 

2. The case came to the Auditor bv virtue of a decree 
entered herein on March 20, 1931, wherein the Court ad¬ 
judged, ordered and decreed, in part as follows : 

2. That the defendant administrators are liable to the 
plaintiffs and each of them for an accounting, and the 
plaintiffs are entitled to an accounting from the defendant 
administrators, for all moneys received by them, or by 
their intestate, Herman W. Van Senden, by way of rents 
from premises 609 F Street, N. W., 1924 13tli Street, N. W. 
and 1209 U Street, N. \V., in the District of Columbia, under 
and by virtue of the Assignment Agreement between the 
defendant G. G. Loehler Construction Co., Inc. and the said 
Herman W. Van Senden, forming Exhibit A to plaintiffs’ 
bill of complaint,; the court being of the opinion that the 
said assignment is for the benefit of the plaintiffs and that 
the plaintiffs have an equitable lien upon moneys received 
by the defendant administrators or by their intestate Her¬ 
man \V. Van Senden pursuant to said assignment, as alleged 
in the bill of complaint. 

34 3. That this cause be and it is herebv referred to 
the Auditor of this Court, who is hereby directed: 
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(a) To ascertain and report to the court whatj moneys 

have been received by the defendant administrators or by 
the intestate Herman AV. Van Senden from reilts from 
premises 609 F Street, N. W., 1924 13th Street, N.jW., and 
1209 U Street, N. AY., in the District of Columbia, from the 
13th day of June, 1929, up to and including the 20tli day of 
June, 1930. | 

(b) To ascertain and report the amount of taxe$ on said 
properties, and the amount of interest and/or principal on 
the deed of trust notes referred to in paragraphs! 4 and 5 
of plaintiffs ’ bill of complaint which became due ^nd pay¬ 
able during the period from June 13, 1929, up to and in¬ 
cluding June 20, 1930. 

(c) To ascertain and report what application, 1 if any, 
has been made by the defendant administrators, ojr by any 
one for or on their behalf, from moneys received bv them 
or by said Herman W. Van Senden from rents from prem¬ 
ises 609 F Street, N. AV., 1924 13th Street and 1209 fj Street, 
N. AV., in the District of Columbia, during the period from 
June 13,1929 up to and including June 20, 1930, toward the 
payment of a usual or proper real estate commission for 
the collection of said rents and toward the parent of 
taxes on said properties and toward the payment!of inter¬ 
est and/or principal of the deed of trust notes referred to 
in paragraphs 4 and 5 of plaintiffs’ bill of complaint. 

(d) To ascertain and report what credits, if any, have 
been received and/or applied on account of said t^xes and 
on account of interest on and/or principal of thp deed of 
trust notes referred to in paragraph 5 of said bill of com¬ 
plaint from the purchase price of said properties at the 
foreclosure sales referred to in paragraphs 14 afid 15 of 
plaintiffs’ bill of complaint. 

(e) In the event the auditor finds the moneys received 
by the defendant administrators from said rents to be in 
excess of the moneys applied by them or on their behalf 
under paragraph 3 (c) of this decree, the Auditor shall as¬ 
certain and report to the Court the amounts ^hich the 
defendant administrators are obligated to apply for the 
payment of taxes on said properties and for the .payment 
of interest on the deed of trust notes referred toj in para¬ 
graph 4 of plaintiffs’ bill of complaint, and for the 

35 payment of principal of and/or interest onithe deed 
of trust notes referred to in paragraph 5 !of plain¬ 
tiffs’ bill of complaint. 
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(f) To recommend to the Court what interest, costs and 
reasonable attorneys’ fees for plaintiffs’ attorneys should 
be assessed against the defendant administrators by reason 
of the matters and things alleged in plaintiffs’ bill of com¬ 
plaint. 

4. That the costs in this cause and also the costs of the 
said proceedings before the Auditor shall be assessed 
against and payable by the defendants, Jessie M. Van Sen- 
den, Otto G. Van Senden and National Savings and Trust 
Company, as administrators of the Estate of Herman W. 
Van Senden, deceased. 

3. The parties appeared before the Auditor, by their re¬ 
spective counsel, and presented their evidence respecting 
the averments of the bill of complaint, and have been heard 
in argument on the questions involved. All the evidence 
taken was stenographicallv reported, and a transcript 
thereof is returned and filed herewith, pursuant to the pro¬ 
visions of Equity Rule 64, paragraph 2, together with all 
exhibits, vouchers and papers submitted to the Auditor at 
the hearing. 

4. Complying with the direction of the Court in the prem¬ 
ises, the Auditor has ascertained from the evidence, and 
set forth in the attached schedules of this report, (A) the 
moneys received by the said administrators or by the said 
Herman W. Van Senden, from rents from the said prem¬ 
ises, from the 13th day of June, 1929, to and including the 
20th day of June, 1930; (B) the amount of taxes on said 
properties, and the amount of interest and principal on 
the deed of trust notes, referred to in paragraphs 4 and 5 
of the bill of complaint, which became due and payable dur¬ 
ing the period from June 13, 1929, to and including June 
20, 1930; (C) the application made by said administrators, 
or on their behalf, from moneys received by them or by 
said Herman W. Van Senden, from rents from the prem¬ 
ises aforesaid, duting the period from June 13, 1929, to and 
including June 20, 1930, toward the payment of real estate 
commissions for the collection of said rents, toward the 
payment of taxes on said properties, and toward tin? pay¬ 
ment of interest on the deed of trust notes referred to in 

said paragraphs 4 and 5 of the bill of complaint; 
36 (D) the credits received and applied on account of 

principal of the deed of trust notes referred to in 
said paragraph 5 of the bill of complaint from the purchase 
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price of said properties at the foreclosure sales referred to 
in paragraphs 14 and 15 of the bill of complaint, hnd (E) 
the moneys received by said administrators from shid rents 
in excess of the moneys applied by them or on their behalf 
under paragraph 3 (c) of said decree. 

5. In further compliance with said decree the j Auditor 
has ascertained, and reports, that the amounts wlfich said 
administrators are obligated to apply for the payment of 
taxes on said properties and for the payment of! interest 
on the deed of trust notes referred to in paragraph 4 of 
the bill of complaint, and for the payment of principal of 
and/or interest on the deed of trust notes referred to in 
paragraph 5 of the bill of complaint, are as follows: The 
balance of the net rents, $2,974.00, collected by Herman W. 
Van Senden, in his lifetime, and by his administrators, as 
shown by the account of said administrators, land the 
amount shown by the account of said administrators to 
have been paid to G. G. Loehler Construction Comlpany, on 
August 8, 1930, $250.00, for which the Auditor fifnd s said 
administrators are not entitled to credit, making a total 
of $3,224.00. 

6. With respect to the above-mentioned amount which 
the Auditor has found said administrators are obligated 
to apply for the payment of taxes, principal aijd/or in¬ 
terest; namely, $3,224.00, the Auditor recommehds that 
said administrators be charged with interest jon said 
amount from June 20, 1930, at the rate of six per centum, 
per annum. 

7. It is further recommended that the following costs of 
this cause and costs of the proceedings before the Auditor, 
be assessed and charged against the said administrators: 


Court Costs: 


Clerk.. .. $10.00 

Marshal . 4.00 

Docket fee. 20.00 


Auditor’s fee, this reference, including $49.50, thb 
expense of reporting and transcribing said tes-j 
timony .| 


$34.00 

175.00 


! $209.00 

8. Counsel for the plaintiffs presented aj claim of 
$750.00 for legal services rendered by them in con- 
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nection with this suit, and Edmund G. Campbell, Esq., gave 
testimony in support of said claim, in part, as follows: 

Bv Mr. Houston: 

Q. In the preparation and prosecution of this case, did 
counsel act separately and individually, or was there con¬ 
certed action? A. Counsel for the plaintiffs joined in con¬ 
ferences in the preparation of the bill of complaint, and in 
the work on the bill of complaint, and counsel were in al¬ 
most every instance present on the hearing of the various 
motions in the case. 

Q. May I state this claim for counsel fees is a joint claim; 
in other words, an aggregate amount? Counsel will ap¬ 
portion the fee between them. Only one fee is asked. 

Q. With reference to the firm of Douglas, Obear & Doug¬ 
las, will you please state whether your firm has had ex¬ 
perience in handling matters of this type—in suits for ac¬ 
counting. Will you state the substance of the services ren¬ 
dered in the case ? A. Our services in connection with this 
matter began some time prior to the filing of the bill of 
complaint; in fact, began at the time of the foreclosure sale 
held on June 20, 1930. Mr. Houston, Mr. Wilkinson and 
Mr. Alan David were present at the foreclosure sale and 
acted in advising our clients at that time as to what action 
should be taken in connection with the purchase of the 
properties, with respect to protecting their interests under 
the assignment referred to in this case, as to the unpaid 
balance under that assignment. After that time, we had a 
number of conferences with the various plaintiffs, result¬ 
ing in the latter part of 1930 in the preparation of the bill 
of complaint in this case. The bill of complaint was pre¬ 
pared after consultation with counsel, and after a number 
of conferences, and after considerable study of the law 
involved. Mr. Ballinger has given us a pretty hard fight 
on questions of law, and the questions of law were not 
simple, so it was prepared after considerable study. The 
bill of complaint was filed on January 7, 1931, and on Janu¬ 
ary 24, 1931, we made a motion to dismiss the bill filed by 
Mr. Ballinger. That motion was argued at some length 
before Mr. Justice Cox. All counsel for the plain- 
38 tiffs were present. Mr. Houston and I took part in 
the argument. 

Q. Did not that come on after several continuances? A. 
My recollection is there was one continuance. 
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Mr. Ballinger: The continuances were taken foij the ac¬ 
commodation of counsel. j 

Witness: I do not know, but I know I was present in 
Court before the motion was heard. The motiori to dis¬ 
miss the bill filed by the defendant administrators was 
heard bv Mr. Justice Cox, and he entered an order over- 
ruling the order to dismiss the bill. There was filed a 
motion of the Loeliler Construction Company to; dismiss 
the bill, but we are not asking for anv attorneys? fees in 
connection with that motion. 

Q. Is it not true that the motion of the administrators 
was hied first, and preparation was made on that| motion? 

Mr. Ballinger: I object to that question. 

Witness: The principal work which we did in tl}e matter 
of this motion was in respect to the motion of thje admin¬ 
istrators, which was heard first, and it raised some difficult 
points of law which we considered at the time of tie prepa¬ 
ration of the bill—questions as to whether an assignment, 
from Loeliler to Van Senden could be considered hs an as¬ 
signment for the benefit of third persons; questions as to 
whether or not the plaintiffs were entitled to impress an 
equitable lien on the funds; questions which were difficult 
questions of law. Our work was done chiefly in that con¬ 
nection. Following the decision of Justice Co^, the ad¬ 
ministrators filed an answer. After that answer was filed, 
counsel for the plaintiffs filed a motion to strike certain 
portions of the answer. That matter was heard before Mr. 
Justice Cox, and after some extended argument' in which 
Mr. Houston and I took part, the Court granted! that mo¬ 
tion in part and overruled it in part—certain portions were 
stricken. 

Following that, there was heard a motion, whiclji was filed 
at the same time, to strike from the record the gntire an¬ 
swer of the administrators, on the ground that, it set up 
no defense to the bill of complaint. We had another hard 
battle with Mr. Ballinger on that motion, hnd again 
39 the questions of law with respect to the equitable 
lien of the principal of the contract were considered. 
That motion was heard and granted by Mr. Justice Cox, 
and the entire answer was ordered stricken. The admin¬ 
istrators counselled in open Court; they would i^ot ask for 
leave to file an amended answer, and counsel prepared the 
decree which was signed by Mr. Justice Cox. j I notified 
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Mr. Ballinger the decree would be presented, and we had 
25 minutes argument with respect to the form of that de¬ 
cree. Mr. Ballinger made various oral motions in Court 
on that date, which motions were severally overruled, one 
of which was to fix the costs bond. Counsel took the posi¬ 
tion that was not a final order. I would say in regard to 
the motion to dismiss, there was some difference of opinion 
between counsel for the plaintiffs and Mr. Ballinger as to 
the form of that order. 

Aside from our work before the Auditor this morning 
and in the preparation of the hearing, I think that sum¬ 
marizes the work which we have done. I am not trying to 
differentiate the work done by our office from that done by 
the other attorneys. 

Mr. Houston: What do you think one fee for all counsel 
in the case would be fair and reasonable, under the circum¬ 
stances? A. Bearing in mind the nature of the case and 
the questions of law involved, and the amount involved in 
the controversv, and the actual amount of time and labor 
spent, we are of the opinion that a fair and proper fee would 
be $750.00. 

Mr. Ballinger: The amount in controversy is about 
$3,000.00, is it not? A. I think the plaintiffs’ claim is 
slightly in excess of that; nearer $3,200.00. 

Q. The amount has been agreed upon in the record as 
$3,100.00? A. $3,100.00 odd. 

Q. That is the amount the plaintiffs are claiming? A. 
Net. 

See Report of hearings, pp. 33-36. 

9. It was agreed at the hearing, that the Auditor, in 
considering the question of attorneys’ fees, should simply 
ascertain and determine what the services of the attorneys 
for the plaintiffs were reasonably worth, and not pass on 
the propriety or impropriety of assessing such fees against 

said administrators. In view of this agreement, the 
40 Auditor is reporting as to what the services rendered 
and performed by the attorneys for the plaintiffs 
were fairly and reasonably worth, regardless of whether 
attorneys’ fees for the plaintiffs’ attorneys should be as¬ 
sessed against the defendant administrators. 

10. The Auditor, in view of all the facts and circum¬ 
stances of the case, finds, certifies and reports to the Court, 
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that the services rendered and performed by the attorneys 
for the plaintiffs in connection with this suit, were fairly 
and reasonably worth the amount claimed; nameljr, seven 
hundred and fifty dollars ($750.00). j 

11. Counsel for the plaintiffs suggested that th^y be al¬ 
lowed, in addition to counsel fees, the sum of $37.40, to 
cover certain expenses incurred by them in connection with 
this suit. The Auditor, however, has made no specific al¬ 
lowance for said expenses, but has taken the expenses into 
consideration in evaluating the services of said attorneys. 

12. Schedule “F” of this report contains a recapitula¬ 
tion of the items to be assessed against the defendant ad¬ 
ministrators. 

13. All counsel of record and parties named iii the at¬ 
tached list furnished the Auditor by counsel for plaintiffs, 
were duly notified of the hearings before the Auditor, and 
have also been notified of the filing of this report. 

14. The Auditor’s fee of $175.00, including $4^.50, the 
expense of reporting and transcribing said testimony, here¬ 
inbefore referred to, has been paid by the plaintiffs Oscar 
Wilkinson, Levi H. David and Samuel J. Solomon. 

Respectfullv submitted, 

A. LEFTWICH SINCLAIR, 

Auditor. 

Mav 19, 1931. 

I 

41 Account of the Defendants Jessie M. Van Senden, 
Otto G. Van Senden, and National Savings and 
Trust Company, a Corporation, Administrators 
of the Estate of Herman IT. Van Senden, De¬ 
ceased, 

Schedule “A”. j 

j 

Gross Rents Received by the Intestate, Herman W. Van 

Senden, or by the Defendant Administrators from June 

13, 1929, to and Including June 20, 1930. 

| 

Gross rents collected by Gary & Risher, 

Inc., Agents: 

June 1 to July 1, 1929... $1,586.84 

July 26 to August 20, 1929. 687.17 

August 20 to Sept. 19, 1929. 801.67 
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September 19 to December 9, 1929. 2,246.50 

December 9 to June 19, 1930. 3,990.85 

Check of Progressive Realty Company by Ruth 

Cumber for rent for month of June, 1930. .... 32.50 


Total Rents . $9,345.53 


Schedule “B”. 

Taxes, Interest, land Principal on Deed of Trust Notes 
Referred to in Paragraphs 4 and 5 of Plaintiffs’ Bill 
Which Became Due and Payable During the Period from 
June 13, 1929, to and Including June 20, 1930. 


Taxes: 

Per statement of July 1, 1929. $256.00 

Collector of Taxes, D. C., Taxes for 1930 on: 

Lot 804, Square 455. $582.40 

Penalty . 17.47 

- 599.87 

Lot 32, Square 273 . $124.96 

Penalty .. 3.75 


- 128.71 

42 Interest: 

Per statement of: 

August 20, 1929 . 

September 19, 1929 . 

December 9, 1929 . 

Ditto ($868 and $1,232.64) 

June 19, 1930 . 


Items overdue: 


Interest on $40,000 1st trust 609 F Street, 

11/29/29 to 5/29/30 .. 1,200.00 

Interest on $40,000 1st trust 609 F Street, 

5/29/30 to 6/20/30 (22 days). 146.66 

Interest on $1,200 interest 5/29/30 to 6/20/30 

(22 days) -•. 4.40 

Interest on $20,000 1st trust 1924 13th Street, 

N. W., 11/29/29 to 5/29/30 . 600.00 

Interest on $20,000 1st trust 1924 13th Street, 

N. W., 5/29/30 to 6/20/30 (22 days). 73.33 


138.34 

85.01 

510.53 

2,100.64 

467.44 

- 3,301.96 
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Interest on $600 interest 5/29/30 to 6/20/30 (22 
days) . 

Interest on $10,000 1st trust 1209 U Street, N. 
W., 11/29/29 to 5/29/30 ..•.. 

Interest on $10,000 1st trust 1209 U Street, N. 
W., 5/29/30 to 6/20/30 (22 days). 

Interest on $300.00 interest 5/29/30 to 6/20/30 
(22 days) . 

Interest on $5,000 2nd (preferred) trust note 
secured on 609 F Street, 4/29/30 to 6/20/30 
(1 month 22 days).. 

Interest on $12,000 2nd (preferred) trust note 
secured on 1924 13th — 4/29/30 to 6/20/30 
(1 month 22 days). 

Interest on $7,500.00 2nd (preferred) trust note 
secured on 1209 U Street, 4/29/30 to 6/20/30 
(1 month 22 days) . 

The principal on the following second deeds of 
trust became due on May 29, 1930: 


2.20 

I 

! 300.00 

I 

I 

! 36.66 

I 

I 1.10 

43.33 

104.00 

65.00 


609 F Street N. W. 

1209 U Street N. W.. .. 
1924 13th Street N. W. 


5,000.00 
,7,500.00 
1|2,000.00 
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Schedule “C”. 


Application Made by Defendant Administrator^ or on 
Their Behalf During the Period from June 13, 1929, up 
to and Including June 30, 1930, from Moneys Received 
by Them or by Herman W. Van Senden frohi Rents 
Toward the Payment of Real Estate Commissioii, Taxes, 
and Interest on Trust Notes Referred to in Paragraphs 
4 and 5 of Plaintiffs’ Bill. 


Real estate commission paid Gary & Rishqr: 


Agent’s statement of July 1, 1929. .. . 

$79.34 | 

u n 

“ Aug. 20, 1929. . 

34.35 | 

u a 

“ Sept. 19, 1929. . 

40.09 i 

a a 

“ Dec. 9, 1929... 

112.32 j 

it a 

“ Jun. 19, 1930. . 

244.08 ; 


! $510.18 
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Interest payments: 


Agent ’s statement of Aug. 20, 1929. . 

$138.34 

“ “ “ Sept. 19, 1929. . 

85.01 

“ “ “ Dec. 9, 1929 .. 

2,611.17 

($868.00 was advanced to pay in¬ 


terest.) 


Agent’s statement of Jun. 19, 1930. . 

467.44 


- 3,301.96 

Taxes: 

Agent’s statement of July 1, 1929. . . . $256.00 

Taxes paid by administrators for 1930 728.58 

- 984.58 

Schedule “ D’ \ 

Credits Received and Applied on Account of Principal of 
Deed of Trust Notes Referred to in Paragraph 5 of the 
Bill of Complaint from the Purchase Price of the Prop¬ 
erties at the Foreclosure Sales Referred to in Para¬ 
graphs 14 and 15 of Plaintiffs’ Bill. 

Applied on preferred lien notes secured 
on premises 609 F Street: 

Second trust preferred notes. $5,000.00 

Proceed- of sale . $3,000.00 

44 Less expenses of sale: 

Star bill . $72.00 

Tax Certificate. 1.00 

Auctioneer’s fee .... 15.00 

- 88.00 

i - 2,912.00 

Balance due ... J . $2,088.00 $2,912.00 

Applied on notes secured by second Deed 
of Trust on premises 1924 13th Street: 

$12,000.00 


Second Trust Ndtes 
Proceeds of sale ... 


$5,000.00 
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Less expenses of sale: 


■Star bill . $81.00 

Tax Certificate. 1.00 


Auctioneer’s fee .... 15.00 

- 97.00 ! 

- 4,903.00 | 

$7,097.00 4,903.00 

I 

Applied on notes secured by second Deed 
of Trust on premises 1209 U Street: j 

Second trust notes . $7,500.00 ! 

Proceeds of sale . $3,000.00 

Less expense- of sale: 

Star bill . $58.50 

Auctioneer’s fee .... 15.00 

- 73.50 

- 2,926.50 

$4,573.50 p,926.50 

i 

Schedule “E”. ! 

Moneys Received by the Defendant Administrators from 
Rents in Excess of Moneys Applied by Them or dn Their 
Behalf under Paragraph “c” of the Order of Reference. 

Rents Collected by Gary and Risher 

per statement of June 19,1930 $3,990.85 j 
45 Check of Progressive Realty 
Company by Ruth Cumber, 
rent for month of June, 1930. 32.50 

Cr.: j 

Interest payments . $467.44 

Miscellaneous expenses in way of up¬ 
keep of real estate. j 956.72 

Taxes, D. C.: 

Lot 804, Square 455. $582.40 

Penalty . 17.47 

Lot 32, Square 273. 124.96 

Penalty . 3.75 


728.58 
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Reimbursement to administrators for 

advancement made bv the 1 . H. W. 

* * 

Van Senden Corporation to Gary 


and Risher. 868.00 

Balance . 1,002.61 


$4,023.35 $4,023.35 

In addition to the above balance of rents held bv the ad- 

•/ 

ministrators of the estate of Herman W. Van Senden, 
deceased, it is found that the administrators hold funds in 
excess of $2,221.39, the amount admitted to have been ap¬ 
plied by Herman W. Van Senden, from rents collected 
during his lifetime in partial discharge of the indebtedness 
of G. G. Loehler Construction Company to said Van Sen¬ 
den. Said item of $2,221.39 is arrived at as follows: 

Gross rents collected bv Garv 
and Risher, Agent, as shown 
by rent statements covering 
period from: 

June 1 to July 1, 1929. $1,586.84 


Carried forward .... $1,586.84 

Brought forward . $1,586.84 

Julv 26 to Aug. 20, 1929.... 687.17 

Aug. 20 to Sept. 19, 1929. . . 801.67 

Sept. 19 to Dec. 9, 1929. 2,246.50 

! - $5,322.18 

46 Check given Gary and Risher 
by H. W. Van Senden, Inc., to 
apply on account of interest. . 868.00 

Taxes: 

Per statement of July 1, 1929. 

Interest: 

Per statement of 

August 20, 1929. 

Sept. 19, 1929 . 

Dec. 9, 1929 . 

ditto ($868 and 
$1,232.64) . 


$138.34 

85.01 

510.53 

2,100.64 


$256.00 


2,834.52 
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Miscellaneous expenses: 

Per statement of 

July 1, 1929 . $253.67 . 

Aug. 20, 1929 . 48.10 . 

Sept. 19, 1929 . 73.17 . 

Dec. 9, 1929 . 503.33 . j 

- 1 878.27 

Balance . 2,221.39 

- | — 

$6,190.18 $^,190.18 

.— — i . ■ - 

“1 

I 

Amount of rents held by administrators: 

i 

Balance of rents collected by Administrators. .. $1,002.61 

Balance of rents collected bv Herman W. Van 

Senden, Deceased, during his lifetime. |2,221.39 

$3,224.00 

Schedule “F.” j 

Items to be Assessed Against Jessie M. Van Senden, Otto 
G. Van Senden, and National Savings and Trust Com¬ 
pany, a Corporation, Administrators of the Estate of 
Herman W. Van Senden, Deceased. 

Balance of rents in hands of the above-named 
administrators, as shown in Schedule “E”. . . $3,224.00 

Interest on the above balance, at 6% per 

47 annum, from June 20, 1930. j . 

Court costs. | 34.00 

Attorneys’ fees for plaintiffs’ attorneys, if al¬ 
lowed by the court. 750.00 

Auditor’s fee, including the expense of report¬ 
ing and transcribing testimony. | 175.00 

A. LEFTWICH SINCLAIR, 

Auditor. 

May 19,1931. 

Defendant Administrators Exceptions to Auditor 9 s\Report . 

Filed May 26, 1931. j 

****** i# 

For defendant administrators it is urged, for exceptions, 
to said report of the Auditor: 


i 
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First, that if is based upon the erroneous assumption that 
the assignment ; agreement between the defendant G. G. 
Loehler Construction Company, Inc., and the said Herman 
W. Van Senden, forming exhibit “A” of plaintiffs’ bill of 
complaint, was made primarily for the benefit of plaintiffs 
who were privy to the promise, and who had a legal or 
equitable claim on the income to be received thereunder. 

Second, that it is based upon the erroneous assumption 
that under and by virtue of the assignment agreement be¬ 
tween the defendant G. G. Loehler Construction Company, 
Inc., and the said Herman W. Van Senden, forming ex¬ 
hibit “A” of plaintiffs’ bill of complaint, plaintiffs had an 
equitable lien upon all moneys received by defendant ad¬ 
ministrators or by their intestate, Herman W. Van Senden, 
during his life. 

Third, that it contains no statement nor finding of the 
date of the death of defendant administrators’ intestate, 
Herman W. Van Senden, nor any conclusions of law as to 
the effect of his said death upon said assignment; nor any 
finding as to the legal capacity in which defendant ad¬ 
ministrators received the rent money subsequent to the 
death of their intestate. 

Fourth, that paragraph four, and the schedules therein 
referred to, erroneouslv treats all monevs received 
48 by defendant administrators or by their intestate, 
Herman W. Van Senden, during his life, as the 
exclusive property of plaintiffs, and contains no finding nor 
showing of the net monthly rentals remaining in the hands 
of defendant administrators’ intestate after payment from 
the gross rentals monthly received of all commissions for 
collection, of all interest on the notes held by plaintiffs, 
and all taxes on the three pieces of real estate due and pay¬ 
able on the respective dates said gross monthly rentals 
were received, nor does it contain any finding of the monthly 
rentals that came into the hands of defendant adminis¬ 
trators after the death of their intestate, the disbursement 
thereof and the authoritv for so doing. 

Fifth, that paragraph five erroneously treats all said 
rent money received by defendant administrators and their 
intestate during his life, as the exclusive property of 
plaintiffs, and upon said erroneous assumption finds that 
defendant administrators or their intestate during his life 
received $3,224.00 more than they or their intestate dis- 
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i 


i 


bursed to or for the benefit of plaintiffs, whereas tlie record 
shows that immediately following the execution j of said 
assignment, defendant administrators’ intestate appointed 
Gary & Risher, Inc., agents to collect said rents, hnd from 
the gross rentals received monthly to pay all comjmissions 
for collection, all interest on the notes held by plaintiffs, 
and the taxes on the three pieces of real estate idue and 
payable on the respective dates said gross monthly rentals 
were received, and to remit to him the net balance; that 
said Gary & Risher, Inc., did collect said rents, ditjl pay all 
of said charges hereinbefore enumerated and di<jl on the 
following dates remit defendant administrators’ intestate 
the following net amounts: 

i 

July 1, 1929. $1,077.17 

August 20, 1929 . j 500.73 

September 19, 1929.. j 643.49 


which said sums under said assignment became ^nd were 
the absolute property of defendant administrators’ intes¬ 
tate; that all sums received as rentals from said three 
pieces of real estate by defendant administrators subse¬ 
quent to the death of their intestate were disbursed in 
strict conformity with the express terms of said assign¬ 
ment with the exception of $1,002.61 which j was dis- 
49 bursed by them pursuant to oral and written in¬ 
structions from G. G. Loehler Construction Com¬ 
pany, Inc., assignor, and that on the date of the filing of 
plaintiffs’ bill, defendant administrators held no fund be¬ 
longing to plaintiffs in which they had any interest:. 

Sixth, that the amount found in paragraph six to be due 
plaintiffs by defendant administrators is erroneous as will 
more particularly appear from the third and fouijth objec¬ 
tions. The claim being for an unliquidated amoufit against 
an estate in the hands of administrators and the ownership 
of the fund being in dispute, any amount found due plain¬ 
tiffs by defendant administrators could not commence to 
bear interest prior to determination of the amount as evi¬ 
denced by final decree. 

Seventh, that paragraph seven is based upon paragraphs 
four and five which are erroneous as pointed out jin excep¬ 
tions three and four. 


4—6257a 
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Eighth, that the amount found in paragraphs eight and 
nine to be the reasonable value of legal services rendered 
collectively by counsel for plaintiffs is grossly excessive 
considering the amount involved, time consumed and anv 
recovery; that there is no showing of the extent and char¬ 
acter of individual services rendered by individual counsel 
for the respective plaintiffs, but merely a showing of col¬ 
lective services; that if it were within the power of the 
court to allow counsel for the respective plaintiffs’ fees to 
be paid by defendant administrators, allowance only could 
be made to each separate attorney for the work shown to 
have been performed by him and no allowance could be 
properly made to all the attorneys for the plaintiffs col¬ 
lectively. In the present case there is no authority of law 
for the allowance of any fees to counsel for plaintiffs 
which the court could require defendant administrators to 
pay, save and except the docket fee provided by law. 

WEBSTER BALLINGER, 
Attorney for Defendant Administrators. 

Exceptions of Defendant G. G. Loehler Construction 
Company to the Report of Auditor. 

Filed May 29, 1931. 

• ••••** 


Now comes the defendant, Paul F. Loehler, and excepts 
to the report of the Auditor as follows: 

1. The Auditor erred in finding that the money due from 
the Estate of Jesse Van Senden is payable to the plaintiffs. 

2. The Auditor failed to find that the monies due and 
payable by Jesse Van Senden is due and payable to the 
Loehler Construction Company. 

ALFRED CERCEO, 

! FRANCIS G. MATSON, 

ALFONS B. LANDA, 

Attorneys for Defendant 
G. G. Loehler Construction Company. 
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50 In the Supreme Court of the District of Columbia. 

| 

Equity. No. 52301. I 

i 

i 

Oscar Wilkinson et al., Plaintiffs, 

vs. 

Jessie M. Van Senden et al., Administrators of tlje Estate 
of Herman W. Van Senden, Deceased. 

Statement of Proceedings and Evidence Before j Auditor, 

Filed June 21, 1934. 

Be it remembered that pursuant to the following notice 
dated March 20, 1931: 

“ Notice is hereby given that a hearing will bk held at 
the Auditor’s Office, United States Court House, on 
Wednesday, March 25, 1931, at 10:30 o’clock, At M., for 
the consideration of all matters that may properlV be pre¬ 
sented under the terms of the order of reference in the 
above-mentioned cause. 

Very respectfully, 

(Signed) A. LEFTWICH SINCLAIR, 

Auditor” 

the above-entitled cause duly came on for hearing before 
A. Leftwich Sinclair, Auditor for the Supreme Court of 
the District of Columbia on March 25, 1931, Edmund D. 
Campbell, Esq., of the firm of Douglas, O’Bear & Douglas, 
Allan B. David, Esq., and Oscar S. Wilkinson, Esq., 

51 attorneys for plaintiffs, Oscar Wilkinson,! Levi H. 
David and Samuel J. Solomon; Charles H. Houston, 

Esq., attorney for plaintiff, Garry & Risher, Inc^.; Huver 
I. Brown, Esq., attorney for plaintiff, the National Benefit 
Life Insurance Company; Webster Ballinger, Esjq., attor- 
nev for defendant administrators of the estate of Herman 
W. Van Senden, deceased; Alfred Cerceo, Esq., aind A. B. 
Linder, Esq., attorneys for G. G. Loehler Construction 
Company, Inc., being present, and thereupon the 'plaintiffs 
offered as a witness, Lester A. Lawrence, who, having 
been duly sworn, testified as follows: 
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Direct examination. 

By Mr. Campbell: 

That lie is employed in the Trust Department of the Na¬ 
tional Savings and Trust Company, one of the adminis¬ 
trators of the estate of Herman W. Van Senden, deceased, 
and had charge of the records relating to the estate of 
Herman W. Van Senden. Pursuant to request witness had 
prepared from the records and presented a statement 
showing collection of rents under assignment from G. G. 
Loehler Construction Company to Herman W. Van Senden 
dated June 13, 1929, which statement was as follows: 

National Savings and Trust Company, Trust Department 

Statement Showing Collection of Rents under Assignment from G. G. Loehler 
Construction Company to H. IV. Van Senden, Dated June 19, 1929. 

March 21, 1931. 

Received Disbursed 

Gross rents collected by Gary & Risher, Agent, 
as shown by rent statements covering period from: 

June 1 to July 1, 1929. $1,586.84 

July 26 to Aug. 20, 1929. 687.17 

Aug. 20 to Sept. 19, 1929 . 801.67 

Sept. 19 to Dec. 9, 1929 . 2,246.50 

Dec. 9 to June 19, 1930. 3,990.85 

- 9,313.03 

Check given Gary & Risher by H. W. Van Senden, Inc., 

to apply on account of interest. S6S. 00 

Check of Progressive Realty Company by Ruth Cumber 
rent for month of June, 1930. 32.50 

Taxes: 

Per statement of July 1, 1929. 256.00 

Interest: 

Per statement of: 

Aug. 20, 1929.$138.34 

Sept. 19, 1929. 85.01 

Dec. 9, 1929 . 510.53 

Ditto ($868 and $1,232.64) ...2,100.64 
June 19, 1930 . 467.44 

- 3,301.96 

52 Miscellaneous expenses: 

Per statement of: 


July 1,1929. 253.67 

Aug. 20, 1929. 48.10 

Sept. 19, 1929 . 73.17 

Dec. 9, 1929 . 503.33 

June 19, 1930 . 956.72 1,834.99 
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Disbursement made by administrators of estate of 
H. W. Van Senden, deceased: 

Collector of Taxes, D. C.—Taxes for 1930 on: 

Lot S04, Sq. 455_S582.40 

Penalty. 17.47 

_ ©c;qq «7 

Lot 32, Sq. 273. 124.96 

Penalty. 3.75 

- 128.71 


Reimbursement to administrators for ad¬ 


vancement made by the H. W. Van Senden 

Corporation to Gary and Risher. 868.00 

1930, Aug. 8, G. G. Loehler Construction 
Co., payment from net rents. 250.00 


Balance net rents 


i 


l 


1,846.58 

2,974.00 


$10,213.53 $10,213.53 


Statement Setting Forth How Said Net Rents Were Distributed t>y Gary and 

Risher, Agent. 


Net rents . $2,974.0(j> 

Checks received by H. W. Van Senden during his life¬ 
time: 

July 1, 1929. $1,077.17 

Aug. 20, 1929. 500.73 

Sept. 19, 1929 . 643.49 

- $2,221.39 

Memorandum.—On September 19,1929 and up to and 
including October 4, 1929, the date of death of Herman 
W. Van Senden, there were no overdue and unpaid 
items of interest on the trusts or taxes on the property 
covered by the assignment. 

Check received June 19, 1930 by H. W. Van Senden, 

Inc., for the account of the Administrators of the Estate 

of Herman W. Van Senden, deceased. $522.20 

Check received by Administrators of Estate 
of Herman W. Van Senden, deceased: 


June 19, 1930.$2,044.49 

June 4, 1930. 32.50 


Less total payments made by Ad¬ 
ministrators.1,846.58 752.61 

- 230.41 - - 

$2,974.00 $2,974.00 


Witness testified that the statement he had Submitted 
was correct; that it was a summary of the rent statements 
of Gary & Risher, who were the real estate agents of Her¬ 
man W. Van Senden before he died, and who acted 
53 as agents of the administrators after his jdeath, to 
which summary had been added all moneys, received 
and all disbursements made by the administrators direct; 
that the administrators had received no moneys not shown 
on said statement. 
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Witness was then shown the answer of the defendant ad¬ 
ministrators to the plaintiffs’ bill and his attention called 
to certain figures appearing in paragraph 7, to the effect 
that defendant administrators after Van Senden’s death 
had at the time the instructions of defendant G. G. Loehler 
Construction Co. were given, to wit, on the morning of 
June 20, 1930, received $3,191.50 in excess of the amounts 
disbursed, and was asked if said statement was correct. 
Witness replied that it was incorrect; that $2,221.39 in¬ 
cluded in said sum were not in fact received bv the ad- 

* 

ministrators as such, but were moneys received by the late 
Herman W. Van Senden during his lifetime; that the cor¬ 
rect amount that should have been stated in said answer is 
$1,002.61, that being the amount of money received by the 
administrators and in their hands on June 20, 1930. 

Witness’ attention was called to an item in said state¬ 
ment showing a payment of $250 on August 8, 1930 to G. G. 
Loehler Construction Co. and was asked if said item of 
$250 was deducted from the amounts received bv Van 
Senden during his life and by the administrators after his 
death what the total figure would be. Witness answered 
$2,974. Witness was requested to produce voucher for the 
payment of said $250, and thereupon produced a receipt 
dated August —, 1930, in words and figures as follows: 

“Received of Jessie M. Van Senden, Otto G. Van Senden 
and National Savings and Trust Company, administrators 
of the Estate of Herman W. Van Senden, deceased, Two 
Hundred Fifty ($250.00) Dollars, per request made by 
G. G. Loehler Construction Company, by G. G. Loehler as 
President, in letter dated July 17, 1930. 

(Signed) G. G. LOEHLER CONSTRUCTION 

CO., INC., 

By G. G. LOEHLER, 

President 

Witness was then asked to produce the letter requesting 
the payment. Witness examined his papers and stated he 
could not find it. Thereupon counsel for defendant 
54 administrators stated that the letter would be pro¬ 
duced. Witness was then asked whether the pay¬ 
ment of $250 was made by check, and answered that it was 
paid by cheek of the National Savings and Trust Co. Wit¬ 
ness was asked if he had the cancelled check and replied 
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that he had not the check with him but would prpduce it. 
Witness was asked if the $250 payment was made the 
Loehler Construction Co. on account of taxes on the prop¬ 
erty and replied that he could not tell until he j saw the 
letter. Witness testified that the administrator^ had in 
hand funds of the estate in excess of $2,221.39 but the credi¬ 
tors are not being paid until there was sufficient! cash to 
pay them in full; that the administrators have inade no 
final accounting. 

i 

Cross-examination. 

By Mr. Ballinger: 

Counsel for defendant administrators formally offered 
in evidence the statement of account submitted b^ the wit¬ 
ness and hereinbefore set out in full. Witness was then 
shown said statement and his attention called to ^he items 
appearing therein showing checks received by H[ W. Van 
Senden from Gary & Risher during his lifetime ai follow’s: 
July 1, 1929, $1,077.17; August 20, 1929, $500.00; Septem¬ 
ber 19, 1929, $643.49, and was asked “At the time of the 
receipt of that money and its application by W. Van 
Senden to Loehler’s indebtedness to him, had ^he taxes 
then due and the interest on the first and second t^ust notes 
all been paid.” Witness answered “Yes, sir.” Witness 
further testified that after Mr. Van Senden’s death all 
moneys received by the administrators under tljie assign¬ 
ment were paid out for taxes, interest on the second trust 
notes, and every prior lien with the exception of $752.61 and 
the $250 paid to defendant Loehler Construction! Co.; that 
the authority for paying the Loehler Construction Co. the 
$250 appears in a letter dated July 17,1930 received by the 
administrators from the G. G. Loehler Construction Co. 

Redirect examination. j 

By Mr. Campbell: 

Witness testified that on September 19, 1929 there were 
no arrears of taxes on any of the three properties; 
55 that there were no arrears of interest o^i the first 
trust, and to the best of his information tjhere were 
no over-due payments on the second trust. Witness was 
asked if taxes were not due in September, and replied that 


i 
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they were payable in September but not over-due until Octo¬ 
ber 1st. Witness testified that while interest was accruing 
on the first trusts there was no interest due on September 
19, 1929. Witness was asked how the item of $2,221.39 re¬ 
ceived by Van Senden was carried on the books of the ad¬ 
ministrators, andi replied that it was not carried on the 
books of the administrators as it was not received by them. 
Witness was asked if the records of the administrators 
show that it was received by Van Senden, and replied that 
the only record that the administrators had, or had any 
knowledge of, was the production of the cancelled checks of 
Gary & Eisher showing the payments. 

Examination bv Mr. Houston: 

Witness identified the signature of Otto G. Van Senden 
appearing on an intervening petition filed May 29, 1930 in 
the case of Nellie M. Brown vs. G. G. Loehler Construction 
Co., At Law No. 77219, Supreme Court of the District of 
Columbia. 

Plaintiffs next called as their witness Hollis D. Fritts, 
who, being first duly sworn, testified as follows: 

Direct examination. 

By Mr. Campbell : 

Mr. Campbell stated that witness vras from the office of 
Thomas J. Owen & Son, and that he proposed to show by 
the witness that on June 20,1930 there were sold at auction 
under the second deed of trust notes referred to in para¬ 
graph 5 of plaintiffs’ bill the three properties therein de¬ 
scribed ; that he proposed to show the purchase price of the 
property and the charges of the sale. 

Witness testified that he had brought with him the rec¬ 
ords of the sales made through his office of premises 609 
F Street, N. W., 1924 13th Street, N. W., and 1209 You 
Street, N. W.; that his records with reference to the 
56 sale of 609 F Street, N. W., disclosed that it was sold 
on Friday, June 30th at 4:00 o’clock, to Levi H. 
David, Samuel J. Solomon and Oscar Wilkinson for $3,000; 
sold subject to first trust of $40,000. It was sold subject to 
the rights of tenants in possession under lease or otherwise; 
also subject to unpaid taxes. The trustees were informed 
there is a fund available for payment of interest. Interest 
amounted to $1,350. 
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Witness testified that 1924 13tli Street, X. W. was sold 
on Friday, June 20, at 4:00 o’clock. Sold subject t;o a first 
trust and interest due thereon for about $630; alsd subject 
to taxes; also subject to right of tenants under llease, or 
otherwise. Sold to Levi H. David, Samuel J. Soloiion and 
Oscar Wilkinson, as tenants in common, for $5,000; subject 
to a prior trust of $20,000. 

On the same day, 1209 You Street, N. W., was sbld, sub¬ 
ject to a first trust and interest from December 29, 1929, 
for about $340; and also subject to taxes; subject! also to 
right of tenants under lease, or otherwise. Soldjto Gary 
& Kisher, Inc., for $3,000, subject to first trust of $10,000. 

i 

I 

Stipulation by Counsel. 

Counsel then stipulated on the record that the principal 
of the notes under which the foreclosure occurred had 

i 

matured, and that there was deferred interest dud on said 
notes at the time of foreclosure. 

Witness further testified that the charges in connection 
with said foreclosure sales were as follows: 609 If Street, 
N. W., Star bill $72, Tax Certificate $1, Auctioneers’ fee 
$15, total of $88.00; 1924 13th Street, N. W., Star |Bill $61, 
Tax Certificate $1, Auctioneers’ fee $15, total $j)7; 1029 
You Street, N. W., Star bill $58, Auctioneers’ ’fee $15, 
total $73. 

i 

i 

57 Mr. Ballinger, counsel for defendant administra¬ 
tors, then produced and offered in evidence the letter 
of July 17, 1930, the production of which had bedn previ¬ 
ously requested by Mr. Campbell, which letter hi offered 
and was accepted in evidence, said letter being in words 
and figures as follows: 

“G. G. Loehler Construction Co., Inc., Contractor^, Build¬ 
ers, 3260-62-64 K Street N. W., Washington, D. C. 

July 17, 1930. 

Mrs. Jessie M. Van Senden, Mr. Otto G. Van Senden, 
National Savings & Trust Company, Administrators 
Estate of Herman W. Van Senden, dec’d, c/o National 
Savings & Trust Co., Washington, D. C. | 

Dear Madam and Gentlemen : 

Under date of June 13,1929, the undersigned executed an 
assignment and power of attorney running to Hejrman W. 
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Van Senden, authorizing him to collect the rents from 
premises numbered #609 F Street, 1209 You Street, and 
1924 Thirteenth Street, N. W., Washington, D. C., direct¬ 
ing him after paying the fixed costs of collecting said rents 
to first apply the proceeds on the payment of taxes and 
interest accruing on the notes secured by first and second 
trusts on said improved real estate, and assigning to the 
said Herman W. Van Senden any surplus. 

This assignment was given Mr. Van Senden for the pro¬ 
tection of the undersigned’s equitable rights in said three 
pieces of improve- real estate. All of said pieces of im¬ 
proved real estate having been advertised for sale under 
foreclosure proceedings, and it being impossible for 
58 the undersigned to protect its equitable interest 
therein, under date of June 20, I gave your repre¬ 
sentative oral instructions to apply all of said funds then 
or that might thereafter come into your hands under said 
assignment upon the undersigned’s indebtedness to the 
estate of Herman W. Van Senden. I now give you written 
instructions to apply all of the funds now or that may here¬ 
after come into your hands under said assignment upon 
the undersigned’s indebtedness to the estate of Herman W. 
Van Senden. with the exception of $250.00, which I request 
that you forward the undersigned at your earliest conven¬ 
ience. 

Very truly yours, 

G. G. LOEHLER CONSTRUCTION CO., 
INC., 

By G. G. LOEHLER, 

President .” 

Stipulation by Mr. Ballinger. 

Counsel for defendant administrators stipulated on the 
record that his clients did not question the existence of 
the trusts and the ownership of the notes as alleged in the 
bill. 

Further Stipulation by Counsel. 

It was stipulated by counsel for plaintiffs and counsel 
for defendant administrators that on June 20, 1930 there 
were taxes and interest payments then due, in arrears and 
unpaid as follows: 
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Taxes : 

For the Year 1929: j 

Adraustment on taxes .j $256.00 

For the Year 1930: ! 

On Lot 804, Square 455.! 582.40 

Penalty . | 17.47 

On Lot 32, Square 273 .j 124.96 

Penalty . ! 3.75 

Total . I $984.58 


Interest: 

Interest on $40,000 1st trust 609 F Street, 11/29/29! 

to 5/29/30 .! 1,200.00 

59 Interest on $40,000 1st trust 609 F Street,' 

5/29/30 to 6/20/30 (22 days). 146.66 

Interest on $1,200 interest 5/29/30 to 6/20/30 (221 

days) .| 4.40 

Interest on $20,000 1st trust 1924 13th Street, N. 

W., 11/29/29 to 5/29/30 . 600.00 

Interest on $20,000 1st trust 1924 13th Street, N. 

W., 5/29/30 to 6/20/30 (22 days). 73.33 

Interest on $600 interest 5/29/30 to 6/20/30 (22 

days) . 2.20 

Interest on $10,000 1st trust 1209 U Street, N. W., 

11/29/29 to 5/29/30. : .| 300.00 

Interest on $10,000 1st trust 1209 U Street, N. W.J 

5/29/30 to 6/20/30 (22 days). 36.66 

Interest on $300.00 interest 5/29/30 to 6/20/30 (22 

days) . 1.10 

Interest on $5,000 2nd (preferred) trust note se¬ 
cured on 609 F Street, 4/29/30 to 6/20/30 (1 

month 22 days) . j 43.33 

Interest on $12,000 2nd (preferred) trust note sej 
cured on 1924 13th 4/29/30 to 6/20/30 (1 monthf 

22 days) . j 104.00 

Interest on $7,500.00 2nd (preferred) trust note; 
secured on 1209 U Street, 4/29/30 to 6/20/30 
(1 month 22 days) . j 65.00 


1.10 


43.33 


Mr. Campbell then offered in evidence the intervening 
petition of the defendant administrators filed Ma^f 29, 1930 
in the case of Nellie M. Brown vs. G. G. Loehler Construc¬ 
tion Co., At Law No. 77219, for the purpose of showing that 
on May 29, 1930, defendant administrators admitted that 
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the assignment which they now contest, was in full force, 
and that they were entitled to certain funds held by Gary 
& Risher, Inc., who had been garnisheed in that proceeding, 
for the purpose of applying said funds on interest due 
under said assignment, the signature of Otto G. Van Sen- 
den to said petition having been theretofore identified, and 
for the purpose of further showing that the fund referred 
to in the intervening petition was the identical fund the 
Auditor was then inquiring into. Counsel for defendant 
administrators objected to the introduction of the inter¬ 
vening petition in evidence on the grounds that by the de¬ 
cree referring the case to the Auditor the court had 
60 decreed that all monevs that came into the hands of 
Van Senden during his life, and his administrators 
after his death were subject to the terms of the assignment, 
namely, all indebtedness senior to that of Van Senden was 
to be first paid, and if there was anything left it was to go 
to Van Senden or his estate; that having obtained said 
decree plaintiffs were now attempting to offer evidence to 
show that the decree was proper. The objection was over¬ 
ruled and the intervening petition was admitted in evi- 
dwece, exception being allowed, said intervening petition 
being as follows: 

Filed May 29,1930. Frank E. Cunningham, Clerk. 

“In the Supreme Court of the District of Columbia. 

At Law. 

No. 77219. 

Nellie M. Brown, Southern Building, Plaintiff, 

vs. 

G. G. Loehler Construction Company, a Corporation, 

Defendant. 

“Intervening Petition of the Administrators of the Estate 
of Kerman W. Van Senden , Deceased. 

The intervening petition of the Administrators of the Es¬ 
tate of Herman W. Van Senden, deceased, respectfully 
shows unto the Court: 

1. That Writ of Attachment after judgment was issued 
in the name of the plaintiff in the above entitled cause on 
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or about the 15th day of May, 1930, directed to 'Gary & 
Risher, Inc., Garnishee, attaching whatever credits! it may 
have in its hands belonging to the defendant; {hat the 
Garnishee has not thus far answered said Writ ofj Attach¬ 
ment, although the time has about expired in which answer 
can be made; but that your Petitioners are reliably in¬ 
formed and believe, and therefore allege upon information 
and belief, that said Garnishee does not hold anvj monevs 
or credits belonging to the defendant, but petitioners state 
that said Garnishee does hold approximately $1,- 
61 900.00 belonging to the estate of Herman |W. Van 

Senden, deceased, of which estate petitioners are 
Administrators; that said $1,900.00 is the identical fund the 
plaintiff is attempting to reach under said Writ o^ Attach¬ 
ment; that said approximately $1,900.00 was collected by 
the Garnishee acting as agents for petitioners linder an 
assignment of rents, dated June 13, 1923, a literal copy of 
which is hereto attached, and made a part hereof.; 

2. That acting as agents of petitioners, or their prede¬ 
cessors, said Garnishee collected and, after paying, by di¬ 
rection of petitioners or their predecessors, the fixed 
charges named in said assignment, paid over td the de¬ 
cedent or to his legal representatives, approximately 
$1,250.00, leaving a balance due under said assignment of 
approximately $2,750.00 with interest. 

3. That petitioners are the owners of said fund held by 
said Garnishee, aggregating approximately $l,9(j>0.00, re¬ 
ceived bv said Garnishee as their agent, in the! form of 
rents, under said assignment; that defendant has I not, and 
never has had any interest therein, and makes no! claim to 
all or any part of said rents; that a large part, if not all 
of said $1,900.00 so held by said Garnishee is required to 
pay the interest money now due that has accrued on the 
notes secured by trusts on the property described in said 
assignment and which interest must be paid by petitioners 
according to the terms of said assignment before any of 
said fund held by said Garnishee will become the ! property 
of petitioners; that said Garnishee, since the issuance of 
said Writ of Attachment, and as the result of oth^r similar 
Writs of Attachment heretofore abandoned or dissolved, 
and shown by the record in this case, to which reference is 
hereby made for greater particularity, has declined to pay 
over said rents to your petitioners, although collecting the 
same as petitioners’ agent. Plaintiff has no interest, direct 
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or remote, in said fund, and said Writ of Attachment, like 
the previous Writs of Attachment, issued by plaintiff, has 
and' is operating to the loss and injury of your petitioners. 

Wherefore, the premises considered, petitioners pray: 

That the Court enter an order dissolving the aforesaid 
attachment or releasing from said attachment all funds 
now in the hands of said Garnishee that were re- 
62 ceived under said assignment, and that said Gar¬ 
nishee be required to pay said fund over to your peti¬ 
tioners. 

OTTO G. VAN SENDEN, 
Administrator of the Estate of 
Herman W. Van Senden, Dec’d. 

WEBSTER BALLINGER, 

Attorney for Intervening Petitioners. 

Subscribed and sworn to before me this 29th dav of 
May, 1930. 

[Seal of Notary.] EVELYN R. POTTERTON, 

Notary Public, D. C.” 

Plaintiffs then recalled as their witness Lester A. 
Lawrence. 

Examination by Mr. Campbell: 

Witness testified that the defendant administrators com¬ 
plied with the instructions contained in the letter from the 
Loehler Construction Co. of July 17, 1930 and remitted the 
Loehler Construction Co. $250.00. Witness was then shown 
the answer of the defendant administrators to the plain¬ 
tiffs’ bill wherein it was stated 

“That defendants accepted said instructions, which they 
had a lawful right to do and acted thereon; that defend¬ 
ants’ intestate during his life, and these defendants as ad¬ 
ministrators of his estate, after his death had at the time 
said instructions were given by the said defendant G. G. 
Loehler Construction Company, to wit, on the morning of 
June 20, 1930, received $3,191.50 in excess of the amounts 
disbursed, and thereafter, pursuant to said instructions 
from the said defendant G. G. Loehler Construction Com¬ 
pany, confirmed in writing, these defendants applied $2,- 
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i 

941.50 upon the indebtedness of defendant G. G.j Loehler 
Construction Company, to these defendants’ intestate, and 
remitted to defendant, G. G. Loehler Construction Com¬ 
pany $250.00,” 

and was asked if said statement was correct, andj particu¬ 
larly whether the administrators applied on the indebted¬ 
ness of the Loehler Construction Company $2,941.50 
63 as stated in the answer. Witness replied! that he 
could not answer the question without examining the 
record. Witness further testified that at the timd defend¬ 
ant administrators paid the $250 to defendant | Loehler 
Construction Co. that Company owed the estate more than 
$250.00, and that he believed, although he was no^: certain 
that the indebtedness of the Loehler Construction Co. to 
the decedent’s estate at the time said payment of $250 was 
made was more than $3,122.85. 

Plaintiffs next called as their witness Edmund P. Camp¬ 
bell, counsel for plaintiffs, who, after first being dujly sworn 
testified as follows: That he was a member of hthe bar, 
admitted in 1913 and was a member of the firm of pDouglas, 
O’Bear and Douglas, which firm together with pscar S. 
Wilkinson and Allan B. David were counsel of record for 
plaintiffs, Oscar Wilkinson, Levi H. David and Samuel J. 
Solomon. 

Counsel for defendant administrators objected to the 
introduction of any testimony tending to establish the ex¬ 
tent and value of services rendered by counsel for plain¬ 
tiffs, which objection was overruled and exception allowed, 
with the understanding that the same objection would ap¬ 
ply to all testimony upon this point and at the conclusion 
counsel for defendant administrators could move to strike 
out all of said testimony. 

Witness further testified that Houston & Houston were 
counsel for Gary & Risher, and Huver I. Brown] was at¬ 
torney for the National Benefit Life Insurance Company. 
The remainder of the witness’ testimony is set out in para¬ 
graph 8 of the Auditor’s Report which appears in the 
record on appeal and said paragraph 8 is here adopted and 
made a part hereof to the same extent as though it were 
here copied in full. 

Hearing was adjourned to Tuesday, March 31, 1931 at 2 
o’clock P. M. 
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Tuesday, March 31, 1931, hearing resumed, all parties 
being present by the respective counsel except defendant 
Loehler Construction Co. 

Mr. Campbell then offered in evidence bills for extra sten¬ 
ographic service of $4.50, taxicabs $4.80, certified 
64 copies of deeds of trust $21.60, tax certificates $3.00, 
notary $3j00, total $37.40, to all of which, with the 
exception of the tax certificates, counsel for defendant ad¬ 
ministrators objected. Objection was made to the allow¬ 
ance of $3.00 for notary fees on the stated ground that 
the only paper filed in the case by plaintiffs bearing a 
notorial certificate was the bill, which was acknowledged 
before an employee in the office of Douglas, O’Bear and 
Douglas; that the payment of taxicab hire was not a proper 
charge; that no deeds of trust for which a charge of $21.60 
is asked had been offerred or introduced in evidence; that 
the stenographic services for which a charge is made was 
for stenographic; work done in the law offices, for which no 
charge was permissible. Mr. Campbell then stated that 
he did not think the items were worth the time involved 
to consider them. That he had put them in as a matter 
of form for what they were worth. They represented bona 
fide disbursements made through his office, to the best of 
his knowledge. That he would be glad to eliminate all 
notary charges except an item of 50^ for acknowledging 
the bill of complaint; that the item of $4.50 covered work 
done by their stenographer outside of office hours. That 
the items for taxicabs covered disbursements for trips to 
the court house and back. That the item for certified 
copies of the deeds of trust represented moneys he had 
paid thinking they might be needed in evidence. That 
the item of $3 for tax certificates was money actually paid 
by him, and which he profferred for what it was worth. 
Counsel for defendant administrators renewed his objec¬ 
tion to each and every item on the list as an improper 
charge. The Auditor stated that there were some items 
that should be allowed, either directly or indirectly; that 
if he found that it would not be proper to make separate 
allowances for such items he would take them into con¬ 
sideration in fixing the counsel fee recommended. 

Mr. Campbell then offered in evidence the answer of the 
defendant administrators to the bill of complaint as an 
admission on the part of the administrators of the amount 
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of the fund they held in their hands, to which counsel for 
defendant administrators objected, and thereupon majde the 
following statement which was accepted in evidence!to the 
same extent as though counsel for the defendant adminis¬ 
trators had been sworn and testified under oajth: 

65 The answer of defendant administrators was pre¬ 
pared upon the theory that it was immaterial when 
the money was received by Van Senden during his l}fe and 
when it was received by the administrators after his! death, 
and w r hen the application was made to the debt of the 
Loehler Construction Co. to Van Senden or his estate. 
With that view the answer stated that after instructions 
from Loehler given orally on June 20, 1930, all the pro¬ 
ceeds in hand and aggregating nearly $3,000 weife then 
applied on the indebtedness of Loehler to Van Senden. In 
view of the theory upon which defendant administrators 
had interposed their defense the question of time of ap¬ 
plication w T as immaterial; that defendant administrators 
had insisted throughout the case that the assignment to 
Van Senden by Loehler was for the mutual protection of 
Van Senden and Loehler and could confer no rights upon 
any of the plaintiffs; that Loehler and Van Senden had 
the right and power at any time to terminate the assign¬ 
ment and dispose of any funds in hand. Since the! matter 
had been referred to the Auditor an examination of the 
records disclosed that immediately following the assign¬ 
ment, Van Senden employed Gary & Risher as (his real 
estate agents to collect the rents, and that Gary & Risher 
did collect the rents, did pay all taxes, and interest on 
the first and second trust notes each month and Remitted 
the balance to Van Senden. That that was done in July, 
August and September, and the balance thus remitted was 
applied by Van Senden to his own account and on Loehler’s 
indebtedness to him. 

Counsel for defendant administrators then objected to 
the introduction of the answer for the purpose of impeach¬ 
ing the evidence theretofore offered by plaintiffs them¬ 
selves before the Auditor. The objection was civerruled 
and the answer was admitted in evidence and exception 
allowed. The answer appears elsewhere in the record and 
is not here again set out. 


5—62o7 a 



66 


JESSIE M. VAN SENDEN ET AL. VS. 


Counsel for defendant administrators then moved to 
strike out all the testimony of Mr. Campbell with reference 
to services rendered on the ground that there was nothing 
in the record to justify the court in making any allowance 
of fees to counsel for plaintiffs. The motion was overruled 
and exception allowed. 

And thereupon all the plaintiffs and defendant adminis¬ 
trators rested. 

66 And be it further remembered, that the foregoing 
comprises the substance of all the testimony in the 
case taken before the Auditor, which was the only testi¬ 
mony given or taken in the cause, except evidence taken 
before the Court confined solely to the consideration for 
the second trust notes held by certain of the plaintiffs, as 
to which omitted evidence no exception is taken by the par¬ 
ties and is all the testimony necessary to explain the issues 
and questions involved and the relations of the parties 
thereto, and all of the proceedings before the said Auditor 
on said issues and questions, and each and all of the ex¬ 
ceptions so stated in the foregoing statement of evidence 
were duly noted and allowed by the Auditor and entered 
upon his minutes at the time the same \vere severally noted 
and taken, and the defendants, G. G. Loehler Construc¬ 
tion Company, Inc., and Jessie M. Van Senden, Otto G. 
Van Senden, and National Savings & Trust Company, ad¬ 
ministrators of the estate of Herman W. Van Senden, de¬ 
ceased, then and there prayed the Court to sign this state¬ 
ment of evidence and the same is accordingly done and 
made a part of the record in this cause, now for then this 
21st day of June, 1934, the plaintiffs and defendants being 
in Court bv Counsel. 

I JESSE C. ADKINS, 

Justice. 


Approved: 

EDMUND D. CAMPBELL, 

Attorney for Plaintiffs. 


67 Filed June 12,1934. 

Findings of Fact. 

The court makes the following findings of fact in the 
above entitled cause: 

1. On May 29, 1929, the defendant G. G. Loehler Con¬ 
struction Company, Inc., a corporation, purchased from the 
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plaintiff The National Benefit Life Insurance Company, a 
corporation, certain real properties in the District of 
Columbia, commonly known as premises 609 F Street, 
N. W., 1209 U Street, N. W., and 1924 13th Streep, N. W., 
more particularly described in the bill of complaint. 

2. In part consideration for the purchase of siid prop¬ 
erties the defendant G. G. Loehler Construction (jompany, 
Inc., executed and delivered to the plaintiff The [National 
Benefit Life Insurance Company, the said defendant’s cer¬ 
tain promissory notes in the aggregate principal sum of 
$70,000, payable to the order of said The National Benefit 
Life Insurance Company, five years after their date, with 
interest thereon from date until paid, at the rate of 6% 
per annum, payable semi-annually, said notes being sepa¬ 
rately secured by deed of trust executed by the defendant 
G. G. Loehler Construction Company, Inc., as follows: (a) 
$40,000 secured by first lien deed of trust on premises 609 

F Street, N. W., (b) $20,000 secured by first lien 
68 deed of trust on premises 1924 13th Street, N. W., 

(c) $10,000 lien secured by first deed of j trust on 
premises 1209 U Street, N. W. The plaintiff, ThelNational 
Benefit Life Insurance Company, was the owner aifd holder 
of said notes at the time of the filing of the bill! of com¬ 
plaint herein. 

3. On May 29, 1929, the defendant G. G. Loehler Con¬ 
struction Company, Inc. did execute its certain promissory 
notes in the aggregate principal sum of $39,500, all of said 
notes being payable to the order of one Lewis H. \Vard, on 
or before one year after their date, with interest} thereon 
from date until paid at 6% per annum, payable jmonthly. 
Lewis H. Ward thereupon endorsed said notes, without re¬ 
course, and redelivered them to the defendant G. Gl Loehler 
Construction Company, Inc. The said defendant! did exe¬ 
cute and deliver three certain deeds of trust to secure said 
notes, as follows: (a) $5,000 principal amount were 
secured by preferred lien on second deed of trust cjn premi¬ 
ses 609 F Street, N. W.; (b) $15,000 principal amojunt were 
secured by deferred lien on second deed of trust on premises 
609 F Street, N. W.; (c) $12,000 principal amofint were 
secured by second deed of trust on premises 1024 13th 
Street, N. W.; (d) $7,500 principal amount wer^ secured 
by second deed of trust on premises 1209 U Street, |N. W. 
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4. The defendant G. G. Loehler Construction Company, 
Inc., on May 29,1929, did thereupon deliver unto the plain¬ 
tiffs Oscar Wilkinson, Levi H. David and Samuel J. Solo¬ 
mon certain of said second trust notes which are still held 
by said plaintiffs, respectively, as follows: (a) To Oscar 
Wilkinson $3,135.00 principal amount of notes secured by 
preferred lien under second deed of trust on premises 609 
F Street, N. W., and $7,530 principal amount of notes 
secured by second deed of trust on premises 1924 13th 

Street, N. W.; (b) To Levi H. David $932.50 princi- 

69 pal amount of notes secured by preferred lien under 

second deed of trust on premises 609 F Street, N. W., 

and $2,235.00 principal amount of notes secured by second 

deed of trust on premises 1924 13th Street, N. W.; (c) To 

Samuel J. Solomon $932.50 principal amount of notes 

secured by preferred lien under second deed of trust on 

premises 609 F i Street, N. W., and $2,235.00 principal 

amount of notes secured bv second deed of trust on 

% 

premises 1924 13tli Street, N. W. The aforementioned 
notes were delivered by the defendant G. G. Loehler Con¬ 
struction Company, Inc. to the said plaintiffs, respectively, 
for a good and valid consideration, to-wit, the exchange and 
delivery by said plaintiffs to the said defendant G. G. 
Loehler Construction Company, Inc., of certain other notes 
theretofore held by said plaintiffs, respectively, secured by 
a deed of trust on the colored Masonic Temple Building 
then under construction in the District of Columbia. 

5. The plaintiff Gary & Risher, Inc., at the time of the 
filing of the bill of complaint herein, was the owner of $7500 
principal amount of said notes made by the G. G. Loehler 
Construction - Company, Inc., secured by second deed of 
trust on premises 1209 U Street, N. W., said notes having 
been delivered to the said plaintiff by the defendant G. G. 
Loehler Construction Company, Inc. for value. 

6. On the 13th day of June, 1929, the defendant G. G. 
Loehler Construction Company, Inc., executed and de¬ 
livered to Herman W. Van Senden an instrument in writing 
entitled 4 4 Assignment and Power of Attorney” which was 

w * 7 

accepted and agreed to by said Herman W. Van Senden, 
said instrument being attached to the plaintiffs’ bill of com¬ 
plaint and is incorporated herein by reference. The acts 
of the parties disclose that the said agreement was in full 
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force, effect and operation at all times from the dat^ thereof 
up to and including June 20,1930. 

70 7. The defendant G. G. Loehler Construction Com¬ 
pany, Inc., remained the owner of premises 609 F 

Street, N. W. 1924-13th Street, N. W., and 1209 Tjj Street, 
N. W., at all times from and after May 29, 1929, until June 
20, 1930, on which last mentioned date the said premises 
were sold at foreclosure sale under the respective second 
lien deeds of trust above mentioned. 

, 

8. Herman W. Van Senden died intestate on Obtober 4, 

1929. On December 5, 1929, the defendants Jessib M. Van 
Senden, Otto G. Van Senden and The National Savings & 
Trust Company were appointed administrator? of his 
estate, and qualified as such on December 13, 1929, and 
thereafter continued as the duly qualified and acting ad¬ 
ministrators of the said estate. j 

9. The total amount received by Herman W. Vaji Senden 
during his life and by the defendant administrators after 
his death under said assignment, in excess of money dis¬ 
bursed thereunder, was $3,224.00, as shown by tjie Audi¬ 
tor’s Report, to which reference is here made} 

10. At the conclusion of the hearing in open court of the 
matter put in issue by the answer of defendant G.|G. Loeh¬ 
ler Construction Company, Inc., and which foijmed the 
basis for the action taken by the Court of Appeals of the 
District of Columbia, as set out in its decision in this case 
rendered March 6, 1933, in order to avoid the cost? of a re- 
reference of the case to the Auditor, defendant G. G. Loeh¬ 
ler Construction Company, Inc., in open court accepted 
said report as correctly reflecting the foreclosure! proceed¬ 
ings and the moneys received and disbursed under the as¬ 
signment and power of attorney attached to plaintiffs’ bill 
of complaint by Herman W. Van Senden during his life, 
and after his death by the defendant administrators of his 
estate, subject to the right of said defendant G. Gj. Loehler 

Construction Company, Inc., to file certalin objec- 

71 tions to the original reference of this cause to the 
Auditor, which objections were permitted tp be filed 

and were overruled. 

JESSE C. ADKINS, 

i 

. justice. 
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Defendants 1 2 3 * * * 7 Exceptions. 

To the last three lines in Finding 6, viz.: 

“The actions of the parties as shown by the Auditor’s 
Report disclose that the said agreement was in full force, 
effect and operation at all times from the date thereof up 
to and including June 20,1930.” 

Defendants, G. G. Loehler Construction Co., Inc., and 
Administrators of the estate of Herman W. Van Senden, 
deceased, separately, excepted. 

! JESSE C. ADKINS, 

Justice. 


72 Filed June 12, 1934. 

Conclusions of Law. 

Based upon the findings of fact and the proceedings had 
in this cause the court makes the following conclusions of 
law: 

1. The deed of trust notes secured on premises 609 F 
Street, N. W., 1924 13th Street, N. W., and 1209 U Street, 
N. W., delivered bv the defendant G. G. Loehler Construe- 
tion Company, Inc., to the plaintiffs respectively, and more 
particularly referred to in the findings of fact, were exe¬ 
cuted and delivered to the plaintiffs respectively, for a valu¬ 
able consideration, and were notes secured bv liens senior 
to the lien securing the notes for $10,000 which were de¬ 
posited by the defendant G. G. Loehler Construction Com¬ 
pany, Inc. with Herman W. Van Senden. 

2. The assignment agreement betvreen the defendant G. 
G. Loehler Construction Company, Inc. and Herman W. 
Van Senden constituted Van Senden and the defendant ad¬ 
ministrators trustees for the plaintiffs, as holders of senior 
lien notes to the extent of their respective interests. 

3. The said assignment agreement created an equitable 

lien, or mortgage in favor of the plaintiffs, as holders of 

senior lien notes, to the extent of their respective inter¬ 
ests. 

73 4. The said assignment agreement is enforceable 
in equity by the plaintiffs, as a contract for their 

benefit. 
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5. This court, in its discretion, has power to j assess an 
attorney’s fee against the defendant administrators to 
counsel for the plaintiffs on the ground that said defendant 
administrators are guilty of a wilful refusal tfc> perform 
their duty under the trust reposed upon them by the said 
assignment agreement. 

6. The defendant administrators are accountable to the 
plaintiffs respectively, for moneys received by t)ie defend¬ 
ant administrators or by the intestate Hermab W. Van 
Senden, by way of rents from premises 609 F Street, N. W., 
1924-13th Street, N. W. and 1209 U Street, N. jW., in the 
District of Columbia, under and by virtue of said assign¬ 


ment agreement. 


JESSE C. ADKINS, 


Justice. 


Defendants’ Exceptions. 


To each of the foregoing six conclusions of lbw defend¬ 
ants G. G. Loehler Construction Company, Inc., a^id the Ad¬ 
ministrators of the estate of Herman W. Van Senden, de¬ 
ceased, separately excepted. 

JESSE C. ADKfjNS, 

Justice. 

74 Final Decree. 

j 

This cause came on for final hearing at this term upon 
the pleadings and the testimony offered by the j respective 
parties; and the court having made its findings qf fact and 
conclusions of law herein, and being of the opinion that 
the second trust notes mentioned and described!in the bill 
of complaint, delivered to the plaintiffs respectively, were 
validly issued and were delivered to the plaintiffs for ade¬ 
quate consideration, it is this 12th day of Junej 1934, 

Adjudged, ordered and decreed as follows: 

1. That the exceptions of the defendant administrators 
of the estate of Herman W. Van Senden, deceased, and of 
the defendant G. G. Loehler Construction Company, Inc., 
to the report of the Auditor be and they are hefeby sever¬ 
ally overruled. 

2. That the report of the Auditor filed hereifi be and it 
is hereby confirmed. 

3. That Herman W. Van Senden during hi^ life, and 
after his death, Jessie M. Van Senden, Otto G. Van Senden 
and National Savings & Trust Company, administrators 
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of his estate, received under the assignment set out in the 
sixth paragraph of the Findings of Fact the sum of 

75 $3,224 which they failed to pay plaintiff in accord¬ 
ance with the tenor of said assignment. 

4. That the respective interest of the plaintiffs under 
said assignment in said $3,224 is as follows: 

(a) The plaintiffs, Wilkinson, David and Solomon, as as¬ 
signees of the plaintiff, National Benefit Life Insurance 
Company the sum of $2,364.35. 

(b) The plaintiff, Oscar Wilkinson, the sum of $373.95. 

(c) The plaintiff, Levi H. David, the sum of $111.75. 

(d) The plaintiff, Samuel J. Solomon, the sum of $111.75. 

(e) The plaintiff, Garv & Risher, Inc., the sum of 
$262.20. 

For which separate amounts respectively, together with 
interest thereon at the rate of six per cent per annum from 
June 20, 1930 to date of payment, the said Jessie M. Van 
Senden, Otto G. Van Senden and National Savings & Trust 
Company, administrators of the estate of Herman W. Van 
Senden, deceased, are decreed indebted to said plaintiffs, 
respectively, and are hereby ordered to pay the same. 

5. It is further decreed that Jessie M. Van Senden, Otto 
G. Van Senden and National Savings & Trust Company, 
administrators of the estate of Herman W. Van Senden, 
deceased, pay to Douglas, Obear & Douglas, Allan B. David, 
Oscar S. Wilkinson, Houston & Houston and Huver I. 
Brown, attorneys for the plaintiffs, an attorney’s fee of 
$750; and, that said defendant administrators further pay 
the plaintiffs the sum of $34 in reimbursement of their 
court costs and the further sum of $175 in reimbursement 
of the fee of the Auditor paid by plaintiffs. 

6. The plaintiffs, having made to the court no request 
for an additional deficiency decree against the defendant 
G. G. Loehler Construction Company on the promissory 
notes involved herein beyond payment of the sums pro¬ 
vided in paragraph 4 of this decree to be paid them by 

the defendant administrators, it is decreed that pay- 

76 ment of said sums by the defendant administrators 
to the plaintiffs shall be taken and received by them 

in full settlement of their claims against the defendant 
G. G. Loehler Construction Company, Inc. on said notes. 

: JESSE C. ADKINS, 

Justice. 



OSCAR WILKINSON ET AL. 


Appeal. I 

I 

From the above and foregoing decree defendants, Jessie 
M. Van Senden, Otto G. Van Senden, and National Savings 
& Trust Company, a corporation, administrators ofj the 
estate of Herman W. Van Senden,- deceased, and Gj. G. 
Loehler Construction Company, Inc., in open Court sepa¬ 
rately noted an appeal to the Court of Appeals of the (Dis¬ 
trict of Columbia, and the same are hereby allowed," the 
penal sum of the bond or undertaking for cost on appeal 
for each of said two defendants being hereby fixed at $100, 
with leave in lieu thereof to deposit in cash with the Olerk 
of the Court the sum of $50.00. j 

JESSE C. ADKINS, j 

Justice. 

i 

Memo. —Bonds for costs approved and filed June 18, 
1934. I 


77 Filed June 21, 1934. 

I 

Defendant Administrators’ Assignment of Errors. 

i 

Now come defendants, Jessie M. Van Senden, 0|to G. 
Van Senden, and National Savings & Trust Companjy, ad¬ 
ministrators of the estate of Herman W. Van Senden, de¬ 
ceased, and having duly entered and perfected an qppeal 
to the Court of Appeals from the decree signed Juhe 12, 
1934, and filed in the above entitled case, as their aissign- 
rnent of errors, say that the trial court erred in tile fol¬ 
lowing particulars: 


1. In overruling this defendants’ motion to dismissjplain¬ 
tiffs’ bill. | 

2. In sustaining plaintiffs’ motion to strike portipns of 

this defendants’ answer. j 

3. In sustaining plaintiffs’ motion to strike out this de¬ 
fendants’ entire answer. j 

4. In entering the decree of March 20, 1931, and, holding 
That the assignment was for the benefit of the plaintiffs; 
That plaintiffs had an equitable lien upon all moneys 

received thereunder; , 

Decreeing all facts alleged in plaintiffs’ bill of complaint 
to be true against defendant administrators; 

Referring the cause to the Auditor to 


i 
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(a) ascertain and report all moneys received by defend¬ 
ant administrators and their intestate in rents from the 
properties described in the assignment from June 15, 1929 
up to and including the 20th day of June 1930; 

(b) the amount disbursed in strict conformity with said 
assignment; 

78 (c) the balance remaining not so disbursed, and 

the respective interests of the plaintiffs therein 
under said assignment; 

(d) for recommendation by the Auditor to the Court as 
to the allowance of interest, costs and attorney fees for 
plaintiffs 7 attorneys to be assessed against defendant ad¬ 
ministrators ; 

Each of which is separately assigned as error. 

5. In overruling this defendant’s exceptions 1, 2, 3, 4, 5, 6, 
7, and 8, and each of them, to the Auditor’s Report. 

6. In finding as a fact that the assignment agreement was 
in full force, effect and operation at all times from the date 
thereof up to and including June 20,1930. 

7. In holding as a conclusion of law that the assignment 
agreement constituted defendant administrators and their 
intestate trustees for the plaintiffs, as holders of senior 
lien notes to the extent of their respective interests. 

8. In holding as a conclusion of law that said assignment 
agreement created an equitable lien or mortgage in favor 
of plaintiffs, as holders of senior lien notes, to the extent of 
their respective interests. 

9. In holding as a conclusion of law that said assignment 
agreement is enforceable in equity by the plaintiffs, as a 
contract for their benefit. 

10. In holding as a conclusion of law that upon the facts 
found defendant administrators are accountable to the 
plaintiffs respectively, for moneys received by defendant 
administrators and their intestate by way of rents from 
the premises described in said assignment, under and by 
virtue of said assignment. 

11. In holding as a conclusion of law that the Court in its 
discretion, upon the facts found, had the power to assess 
an attorney’s fee against defendant administrators to coun¬ 
sel for the plaintiffs. 

12. In entering a final decree in conformity with said con¬ 
clusions of law decreeing 
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79 (a) plaintiffs entitled to recover from thjs defend¬ 

ant all moneys received by them or their ihtestate as 
rents from the properties described in said assignment and 
not disbursed in strict conformity with said assignment; 

(b) plaintiffs’ attorneys a fee of $750 to be pa|d by this 
defendant; 

(c) plaintiffs entitled to interest; 

(d) plaintiffs entitled to all costs. 

WEBSTER BALLINGER, 
Attorney for Defendant Administrators. 

i 

Service accepted. 

EDMUND D. CAMPBELL, 

Attorney for Plaintiffs. 


Filed June 21, 1934. 


Defendant G. G. Loehler Construction Co., Inc. Assignment 

of Errors. 

Now comes defendant G. G. Loehler Construction Com¬ 
pany, Inc. and having duly entered and perfected an appeal 
to the Court of Appeals from the decree signed June 12, 
1934, and filed in the above entitled cause, as itjs assign¬ 
ment of errors, says that the trial court erred in the follow¬ 
ing particulars: 

i 

1. In overruling this defendant’s motion to dismiss plain¬ 
tiffs’bill. # # ! 

2. In overruling this defendant’s objections to entry of 

the decree of March 20, 1931. j 

3. In entering the decree of March 20, 1931 an<il holding 
that the assignment was for the benefit of the plaintiffs, that 
plaintiffs had an equitable lien upon all moneys received 
thereunder, and referring the cause to the Auditor to ascer¬ 
tain and report all moneys received by defendant adminis¬ 
trators and their intestate in rents from the properties de¬ 
scribed in the assignment from the 15th day of J|une 1929 
up to and including the 20th day of June 1930, th<b amount 
disbursed in strict conformity with said assignment and the 
balance remaining, which the Auditor was directed to ap¬ 
portion among the plaintiffs according to their respective 
interests under said assignment. 

4. In overruling this defendant’s exceptions 1 and 2 to 
the Auditor’s Report. 
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5. This defendant adopts as its assignment of errors as¬ 
signments 6, 7, 8, 9, 10, 11, and 12 assigned by defendant 
administrators. 

ALFRED CERCEO, 
i Attorney for Defendant, 

G. G. Loehler Construction Co., Inc. 

Service accepted. 

EDMUND D. CAMPBELL, 

Attorney for Plaintiffs. 

81 Filed June 21, 1934. 

Designation of Record. 

Defendants, Jessie M. Van Senden, Otto G. Van Senden, 
and National Savings and Trust Company, administrators 
of the estate of Herman W. Van Senden, deceased, having 
duly entered and perfected an appeal from the final decree 
dated June 12, 1934, in the above entitled cause, designate 
the parts of the record which they desire to have included 
in the transcript, said parts being considered sufficient for 
the determination of the questions raised on appeal, namely: 

1. Bill of Complaint, Exhibit 4 ‘A” thereto attached. 

2. Motion of defendant, Administrators of the estate of 
Herman W. Van Senden, deceased, to dismiss bill, omitting 
notice of hearing and evidence of service. 

3. Order overruling motion of said defendant Ad¬ 
ministrators. 

4. Motion of defendant G. G. Loehler Construction Co., 
Inc., to dismiss bill, omitting notice of hearing and evi¬ 
dence of service. 

5. Order overruling motion of defendant G. G. Loehler 
Construction Co., Inc., to dismiss bill, and exception noted. 

6. Answer of defendant G. G. Loehler Construction Co., 
Inc. 

7. Answer of defendant Administrators. 

8. Motion to strike portions of ans'wer of defendant Ad¬ 
ministrators, omitting notice of hearing and evidence of 
service. 

9. Order sustaining motion to strike certain portions of 
answer of defendant Administrators, and exception noted 
thereon. 
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10. Motion (of plaintiffs Wilkinson, David and Solomon) 
to strike out entire answer of defendant Administrators. 

11. Memo: The same motion was filed February 2(7, 1931 
by plaintiffs Gary & Rislier, Inc., and National Benefit Life 
Insurance Company. 

12. Decree striking out entire answer of defenddnt Ad¬ 
ministrators and reference of case to Auditor. 

13. Defendant G. G. Loehler Construction Co., Ihc., ob¬ 
jections filed June 12, 1934 to Order referring base to 

Auditor. 

82 14. Order overruling defendant G. G. Loehler Con¬ 
struction Co., Inc., objections to order of reference 

to Auditor. 

15. Report of Auditor: Schedule “A”, “B”, “0’!’, “D”, 

“E”, “F”. | 

16. Defendant Administrators’ exceptions to Auditor’s 
Report. 

17. Defendant G. G. Loehler Construction Co., Inc.’s, ex¬ 
ceptions to Auditor’s Report, omitting affidavit a|nd cer¬ 
tificate of counsel. 

18. Statement of proceedings and evidence before the 
Auditor. 

19. Findings of Fact, and exceptions to. 

20. Conclusions of Law, and exceptions to. 

21. Final Decree. 

22. Memo: Appeal noted by each defendant, and penalty 
of bonds for costs on appeal fixed at $100. 

23. Memo: Bonds for costs approved and filed June 18, 

1934. ! 

24. Assignment of Errors. 

25. This designation. 

WEBSTER BALLINGER, 
Attorney for Defendant Administrators. 

Service accepted. 

EDMUND D. CAMPBELL 
Attorney for Plaintiffs. 

83 Supreme Court of the District of Columbia. 

I 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme (bourt of 
the District of Columbia, hereby certify the fpregoing 
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pages numbered from 1 to 82, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 52301 in Equity, wherein 
Oscar Wilkinson* et al. are Plaintiffs and Jessie M. Van 
Senden et al., Administrators of the Estate of Herman W. 
Van Senden, deceased, and G. G. Loehler Construction Co. 
Inc., are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of June, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

Endorsed on cover: District of Columbia Supreme 
Court. No. 6257. Jessie M. Van Senden, Otto M. Van 
Senden, and National Savings & Trust Company, a cor¬ 
poration, administrators of the estate of Herman W. Van 
Senden, deceased, et al., Appellants, vs. Oscar Wilkinson, 
Levi H. David, Samuel J. Solomon et al. United States 
Court of Appeals for the District of Columbia. Filed 
Jun. 30, 1934. Henry W. Hodges, Clerk. 
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BRIEF OF APPELLANT, 

G. G. LOEHLER CONSTRUCTION COMPANY. 


Appellant G. G. Loehler Construction Company adopts 
the following portions of the brief of Appellant! adminis¬ 
trators : 

1. Statement of fact. 

2. Questions for decision. 

3. So much of the Argument as relates to tlje “First 

Question.” ! 

i 

I 

to the same extent as though said portions of said brief 
were herein set out in haec verba. 

i 

i 


i 


i 

i 

i 

! 
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That portion of Appellant administrators’ brief dealing 
with the “First Question” conclusively establishing that 
Appellees had a plain, complete, and adequate remedy at 
law and that the trial court was wholly without jurisdiction 
in equity, it follows of necessity that the Trial Court was 
without power to enter a deficiency decree of any nature 
whatsoever, or any decree other than one dismissing Ap¬ 
pellees’ Bill. 

Counsel for Appellant Loehler Construction Company, 
therefore, respectfully submits that the trial court erred 
in (a) overruling Appellant’s motion to dismiss the bill 
(R. 18-19); (b) in referring the case to the auditor (R. 29- 
30); (c) in overruling Appellant’s objections thereto (R. 
32-3); (d) in overruling Appellant’s objections to the 
auditor’s report (R. 5); (e) in approving the auditor’s re¬ 
port and entering the final decree (R. 71-2), all of which 
are assigned as error (R. 75-6). 

In addition to the objections urged above there are far 
more serious ones. How the court permitted the plaintiffs 
to recover is bevond mv understanding. 

No Liability by the G. G. Loehler Construction 

Company, Inc. 

The plaintiffs make no claim that the Loehler Construc¬ 
tion Company, Inc., owes them any money, or is indebted 
to them. Yet they state if there is any money due the 
Loehler Construction Co., Inc., they are entitled to it. 
They fail to explain under what theory they make this 
claim. 


Property Purchased by the Holders of Notes. 

An examination of the record discloses that the proper¬ 
ties were purchased by the holders of the notes. There was 
no bidding or competition at all at the sales. No deficiency 




judgments are shown to have been entered against the 
Company. 

Orders of Court are Specifically Exempted from Applying 
to the G. G. Loehler Construction Company, Inc. 

■; i 

At the hearings before the lower court in the first in¬ 
stance the defendant Loehler Company, was Specifically 
informed that anything done at the hearings \would not 
bind Loehler in any way. While the Company concedes 
that the accounting phase of the case is correct ^nd accepts 
it, yet it fails to accept the decisions made by! the court, 
where it was informed that any decree enterecjl would in 
no way bind or affect them. We have no way bf knowing 
what legal questions were determined at that hlearing, we 
have no way of ascertaining whether we are liable or not. 
Whether we are entitled to the fund admitted! to be due 
from the Van Senden Estate, rather than the! plaintiffs. 
This Court in — App. D. C. —, commented on the lack of 
liability on the part of the Loehler Construction Co., Inc. 
Has this defect been remedied! The answer is an imme¬ 
diate no. 

For the above and foregoing reasons counsel for Appel¬ 
lant respectfully submit that the decree appealed from 
should be reversed and the cause remanded with instruc¬ 
tions to dismiss the Bill. 

i 

i 

Alfred Cerceo, 

John W. McAndrews, 

Attorneys for G. G. Loehler 

Construction Qo., Inc. 
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Statement. 

January 7, 1931, Oscar Wikinson, Levi 0. David, 
Samuel J. Solomon, Gary & Risher, Inc., and The Na¬ 
tional Benefit Life Insurance Company, Inc., plaintiffs, 
filed bill in equity in the lower court (R. 2-16|) naming 
Jessie M. Van Senden, Otto G. Van Senden, an<^ National 
Savings and Trust Company, a corporation, administra¬ 
tors of the estate of Herman W. Van Senden, deceased, 
and G. G. Loehler Construction Company, a corporation, 
defendants. 
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The substantive allegations of the bill are, that on May 
29, 1929, defendant, Loehler Construction Company, pur¬ 
chased from one iof the plaintiffs, The National Benefit 
Life Insurance Company, three parcels of improved real 
estate in the District of Columbia designated as parcels 
“a,” “b,” and “c” (R. 3-4; B, par. 3). As part of the 
purchase price said plaintiff accepted promissory notes 
executed by said defendant, in the aggregate sum of $70,- 
000 payable five years after date, and bearing interest at 
the rate of 6% per annum, payable semi-annually, secured 
by first trusts on the three parcels of improved real estate 
as follows: $40,000 on parcel “a,’’ $20,000 on parcel “b,” 
and $10,000 on parcel “c.” 

On the same day, said defendant executed its notes pay¬ 
able to Lewis H. Ward one year after date in the prin¬ 
cipal sum of $39,500, with interest at 6% per annum, 
payable monthly. Ward thereupon endorsed said notes 
without recourse and delivered them back to defendant, 
Loehler Construction Company, and said defendant there¬ 
upon executed three second deeds of trust securing said 
notes on parcels “a,” “b,” and “c” as follows: $20,000 
on parcel “a” of which $5,000 were preferred; $12,000 on 
parcel “b,” and $7,500 on parcel “c.” Thereupon notes 
of the face value of $17,000, secured by preferred second 
trust liens, were delivered to Wilkinson, David, and 
Solomon, who, at all times thereafter remained the owners 
thereof, and at the time of the filing of this suit, Janu¬ 
ary 7, 1931, plaintiffs, Gary & Risher, Inc., had become the 
owmers of the remaining preferred second trust notes of 
the face value of $7,500. 

On June 13, 1929, defendant Loehler Construction Com¬ 
pany, of which G. G. Loehler was president, entered into 
an agreement with defendant administrators* intestate 
(R. 14-16), which was signed by the respective parties and 
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acknowledged by G. G. Loehler, as attorney in fact, for the 
construction company. The preamble to said agreement 
recites that G. G. Loehler, President of the Construction 
Company, on May 31, 1929, received from one Ghry eight 
notes in the principal sum of $7,500, secured by second 
trust on certain real estate (which said real edtate was 
the identical parcel described in the Bill as parcel “c”), in 
trust for the exclusive purpose of negotiating the'same for 
the sum of $3,000, which said sum was to have tpeen paid 
over to the said Gary on or before May 31,1929, or! the notes 
returned; that the said Loehler discounted said nlotes with 
defendant administrators’ intestate for about $4,000, but 
did not pay over to Gary the proceeds received, or any 
part thereof; that Loehler desired to redeem said notes for 
the purpose of delivering them to Gary. The iikstrument 
then recites: j 

Now therefore it is hereby agreed by and between the 
said G. G. Loehler Construction Company, Inc., and the 
said Herman W. Van Senden, this 13th day of Jpne, 1929. 

I 

1. Herman W. Van Senden will surrender tq the said 
Daniel M. Gary, upon the order of the G. G. Loehler Con¬ 
struction Company, Inc., the aforesaid notes |vhen and 
upon receiving from the G. G. Loehler Construction Com¬ 
pany, promissory notes of the said G. G. Loehler j Construc¬ 
tion Company, Inc., bearing date May 29, 1929, payable to 
the order of Lewis H. Ward, one year after date, and bear¬ 
ing interest at the rate of six (6%) per centum per annum, 
interest payable monthly, in the aggregate j principal 
amount of ten thousand ($10,000) dollars. Said notes to 

i _ _ 

be endorsed without recourse by the said Lewis! H. Ward, 
and being secured on Part of Original lot Two (2) in Square 
Four Hundred and Fifty-five (455) of the District of Co¬ 
lumbia. 

I 

| 
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2. The said G. G. Loehler Construction Company, Inc., 
does hereby assign, set over and transfer to the said Her¬ 
man W. Van Senden all rents and profits issuing or arising 
out of premises 609 F Street, Northwest, 1209 You Street, 
Northwest, and 1924 Thirteenth Street, Northwest (all in 
the City of Washington, District of Columbia), from the 
date of these presents; and does further by these presents 
appoint the said Herman W. Van Senden its true and 
lawful attorney for it and in its name, place and stead, to 
collect, compound, sue for, and receive the said rents and 
profits, with full power of substitution and revocation of 
sub-agents; this appointment irrevocable within the term 
hereinafter stated. 

3. The said G. G. Loehler Construction Company, Inc., 
does further agree that the said Herman W. Van Senden 
shall charge the usual real estate commission for collection 
of said rents, and deduct the same as a first charge on the 
same; and thereafter the said Herman W. Van Senden 
shall apply the net rents to the payment of all interest, 
and other charges under indebtednesses secured by lien 
senior to the lien securing the aforesaid notes; and the 
balance to any interest, bonus, commissions, or principal 
indebtedness owed the said Herman W. Van Senden bv the 
said G. G. Loehler Construction Company, Inc.; and this 
agreement to be in full force and effect until the said in¬ 
debtedness, principal, interest and charges, has been dis¬ 
charged in full. 

4. The said Herman W. Van Senden hereby reserves the 
right at his option to enforce all his rights, powers and 
privileges as a creditor, the same as if this agreement had 
never been executed; but the exercise of said rights, powers 
and privileges shall not work a revocation of this agreement 
unless and until the said indebtedness has been fully dis¬ 
charged as above provided. 
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5. The said G. G. Loehler Construction Company, Inc., 
hereby revokes all previous powers of attorney Whatsoever 
executed and given by it concerning the collection of said 
rents; and further agrees to execute such other and further 
assignments as necessary to make this agreement com¬ 
pletely effective. 

i 

It is alleged, on information and belief, that baid agree¬ 
ment remained in full force up to and including June 20, 
1930 (R. 7, Par. 7). It is then alleged thatj defendant 
administrators’ intestate accepted the instrument, and up 
to the time of his death, which occurred October 4, 1929, 
collected, through an agent, the rents from the three prop¬ 
erties, and from that date to the time of foreclosure under 
the second trusts (June 20, 1930) defendant administra¬ 
tors continued to collect said rents (R. 8-9, Pair. 11), and 
paid certain taxes on the properties and certain interest 
on notes held by plaintiffs, but, contrary to the terms of 
the agreement and in violation thereof, failed a|nd refused 
to apply the balance of said rents as provided by said 
agreement (R. 9, Par. 13); that the principal of | the second 
trust notes held by the plaintiffs matured Ma^ 29, 1930, 
and payment not being made, plaintiffs caused foreclo¬ 
sure, the sales occurring on June 20, 1930, and ajfc said sales 
the three parcels were purchased by the plaintiffs, subject 
to the first deeds of trust (R. 10-11, Par. 14). J^fter credit¬ 
ing the proceeds of the foreclosure sales, on the second 
trust notes, held by plaintiffs, there remained unpaid a 
sum in excess of the net rents received by defendants and 
their intestate, and not theretofore disbursed bn account 
of second trust liens. 

Plaintiffs prayed that defendant administrators be re¬ 
quired to account to them for rents in accordance with the 
provisions of the assignment agreement, and fqr a money 
decree against defendant, Construction Company, for any 
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deficiency on the notes remaining unpaid, after the ap¬ 
plication of the funds remaining in the hands of defend¬ 
ant administrators (R. 12-13). 

Defendants filed separate motions to dismiss the bill (R. 
17, IS) on the grounds, that none of the plaintiffs were 
parties to the agreement; that the agreement was not for 
the benefit of the plaintiffs; that there was no privity of 
interest; that the plaintiffs had a plain, complete, and ade¬ 
quate remedy at law; that there was want of equity in the 
bill. Upon hearing both motions were overruled (R. 17-19). 

Both defendants then filed their answers. The answer 
of the Construction Company (R. 19), among other things, 
denied that there was any consideration for the execution 
of the second trust notes, or that it owed any indebtedness 
represented by the notes secured thereby. 

Defendant administrators, by their answer, admitted the 
sale of the property by the plaintiff, Life Insurance Com¬ 
pany, to the Construction Company, the execution of the 
first trusts by the defendant, Construction Company, to 
the plaintiff Life Insurance Company, to secure the de¬ 
ferred purchase price; the execution of the second trust 
notes and the delivery of a part of them to plaintiffs, 
Wilkinson, David, and Solomon; the later acquisition of 
notes of the face value of $7,500, secured by said second 
trust by plaintiffs, Gary and Risher; admitted the execu¬ 
tion of the agreement, its acceptance by their intestate, the 
collection of the rents thereunder, the disbursement of a 
part of the rents received in conformity with the tenor of 
said instrument, the foreclosures under the second trusts 
for failure to pay the principal of said notes held by 
plaintiffs when they matured on May 29, 1930, the sale of 
the three properties on June 20, 1930, and their purchase 
by plaintiffs, subject to the first trusts, and the deficien¬ 
cies; denied that said agreement was in full force and 
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effect up to and including June 20, 1930, and otjier aver¬ 
ments, and alleged as an affirmative defense, thaft follow¬ 
ing the death of their intestate they disbursed aljl moneys 
received by them under said agreement, in accordance 
with the terms thereof, until the morning of June! 20, 1930, 
when they received instructions from defendant, Construc¬ 
tion Company, to discontinue any further payments under 
said instrument and to apply all funds then in th^ir hands, 
with the exception of $250, upon the indebtedness of said 
defendant, Construction Company, to defendants’'intestate, 
and to remit said $250 to defendant, Construction Com¬ 
pany, which they did, and thereafter received no moneys 
under said agreement; that at the time of the filing of 
plaintiffs’ bill, they held no moneys under said instrument; 
that at the time said agreement was made and! executed 
the rents and incomes from the real estate were; the abso¬ 
lute property of defendant, Construction Compjany; that 
said instrument was made and executed for the mutual 
benefit and protection of defendants’ intestatd, and the 
Construction Company; that none of the plaintiffs were 
parties thereto, nor had any interest therein; that said 
instrument dealt with rents, which were the! exclusive 
property of defendant, Construction Company, and that all 
moneys received by defendants’ intestate or defendant ad¬ 
ministrators thereunder, were held at all times,'subject to 
any creditor’s lien they might have thereon, or to such 
disposition as the defendant, Construction Company, 
might direct, and defendant administrators consent to; 
denied that plaintiffs were without a plain, complete, and 
adequate remedy at law, and prayed the dismissal of 
the bill. 

Thereupon plaintiffs, Wilkinson, David, and Solomon, 
moved to strike out those portions of defendant adminis¬ 
trators’ answer setting up affirmative defensesi (R. 26-7). 
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Upon hearing, the court entered an order sustaining said 
motion in part (R. 26-8), to which defendant administra¬ 
tors excepted. 

Thereafter plaintiffs (R. 28-9) moved the court to strike 
out defendant administrators’ entire answer. Upon hear¬ 
ing, the court sustained said motion, and defendant ad¬ 
ministrators declining to plead further the court entered 
a decree (R. 29-31) sustaining said motion; decreeing that 
the bill of complaint stated a good cause of action against 
defendant administrators, and that plaintiffs were entitled 
to the relief prayed for in their bill against defendant 
administrators; decreeing that said “Assignment and 
Power of Attorneyf’ was for the benefit of plaintiffs and 
decreeing plaintiffs an equitable lien on all moneys re¬ 
ceived by defendant administrators or their intestate under 
said instrument; referring the cause to the Auditor with 
specific directions for an accounting in accordance with 
the prayers of the bill, and to ascertain and recommend 
to the Court what interest, costs, and reasonable attorneys’ 
fees for plaintiffs’ attorneys should be assessed against 
the defendant administrators, to which defendants excepted 
(R. 32-3), which exceptions were overruled. 

Thereafter the auditor (R. 34-47) reported that defend¬ 
ant administrators or their intestate had received during 
said period from June 13, 1929, to and including June 20, 
1930, in rents from said three parcels under said “Assign¬ 
ment and Power of Attorney,” $3,224 in excess of the 
amounts they had paid out as commissions for the collection 
of said rents, in taxes on said three parcels, and as interest 
on said first and second trust notes held by plaintiffs; that 
of said $3,224 defendant administrators on August 8, 1930, 
paid the Loehler Construction Company $250, for which de¬ 
fendant administrators were not entitled to credit (R. 39). 
The Auditor, following the court’s decree, recommended 
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(1) that defendant administrators be charged with inter- 

i 

est on said sum of $3,244 from June 20, 1930, tq date of 
payment at the rate of 6 per cent per annum; (2) that they 
be required to pay the costs, including a docket fbe to the 
attorneys for plaintiffs, of $34, the auditor’s fe^ of $175 
(R. 39), and that the services rendered by the attorneys for 
the plaintiffs were of the reasonable value of $750 (R. 
32), but referred the question of the allowance of any fee 
to said attorneys back to the court without recqmmenda- 
tion. 

I 

To the auditor’s report both defendants exceptdd (R. 47- 
50), all of which exceptions were overruled (R. 7l|). 

Through error, and over the protest of defendant admin¬ 
istrators, the Trial Court entered a “final” decree against 
defendant administrators, from which an appeal v[as prose¬ 
cuted to this court, and on March 6, 1933 (64 F. (2d) 155) 
dismissed without prejudice, on the ground that Ipefore the 
decree appealed from could become final the issiie of fact 
presented by defendant Construction Companyjs answer 
must be determined. Thereupon hearing was hiad in the 
Trial Court on the issues presented by the bill a4d defend¬ 
ant Construction Company’s answer, and thereafter the 
court made and entered special Findings of Fact j(R. 66-9), 
to which both defendants excepted as to the six(;h finding 
(R. 70), and, Conclusions of Law (R. 70-1) to all of which 
both defendants excepted (R. 71), and Final ijecree (R. 
71-2), confirming the auditor’s report decreeing [defendant 
administrators indebted to the plaintiffs in the sum of 
$3,224 (the amount they and their intestate ha(Jl received 
under said assignment agreement and had failed! to pay to 
plaintiffs), interest thereon at the rate of 6% pbr annum, 
from June 20, 1930 to date of payment, an attorney fee of 
$750, costs of suit, and ordered the payment thereof by de¬ 
fendant administrators, to which defendants excepted, and 
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noted and perfected an appeal (R. 73), defendant adminis¬ 
trators assigning twelve separate grounds of error (R. 
73-5) which are incorporated herein by reference to the 
record. 

Questions for Decision. 

The questions presented by this appeal for decision are: 

1. Did plaintiffs have a plain, complete, and adequate 
remedv at law ? 

If this question is answered in the affirmative this court 
has no alternative but to reverse and remand. If answered 
in the negative then arises the following questions for de¬ 
cision : 

Were plaintiffs, on the record before the court, entitled to, 

(a) the entire fund? 

(b) interest on the fund from June 20, 1930, to date of 

payment ? 

(c) an attorney’s fee of $750? 

ARGUMENT. 

(Note.) —Defendants in the court below are Appellants 
here, and Plaintiffs in the court below are Appellees here, 
and will hereinafter be referred to as “Appellants” and 
“Appellees”. 

First Question. 

The first question for decision, viz., 

“Did plaintiffs have a plain, complete, and adequate 
remedv at law?” 

was raised by the motions of both defendants to dismiss (R. 
17, 18), renewed in defendant administrators’ answer (R. 
26, Par. 17), and assigned as error (R. 73), defendant ad¬ 
ministrators’ assignments 1, 2, 3, all of 4, 5-1-2, 7, 8, 9, 10, 
11, and all of 12. 
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U. S. C., T. 28, Sec. 384, declares: 

l 

“ Suits in equity shall not be sustained in any court 
of the United States in any case where a plain, ade¬ 
quate, and complete remedy may be had at layr.” 

The above provision is merely declaratory, rqaking no 
alternations whatever in the rules of equity on the subject 
of legal remedy (U. S. C., T. 28, p. 256, ‘ 4 notes of decs.”). 
Even consent of the parties could not give equity jurisdic¬ 
tion of a case properly triable at law, Palmer vj Fleming, 
1 Apps. D. C., 528, at 533-4. 

Unless the assignment agreement (R. 14-16) conferred 
rights upon Appellees, enforceable by them, by suit in 
equity, Appellees sole remedy was a right of actibn ex con¬ 
tractu for a deficiency judgment on the notes against Ap¬ 
pellant Construction Company—an action at la^y, Giesy v. 
Gregory, 15 App. D. C. 49. 

i 

The bill contains no allegation, and there is nol finding of 
fact by the court, that the rents dealt with by the assign¬ 
ment agreement (R. 14-16) were in anywise pledged by the 
deeds in trust for the payment of the mortgag^ indebted¬ 
ness, or, that any of the plaintiffs had any liefi, equitable 
or otherwise thereon, nor could any such allegation or find¬ 
ing have been truthfully made. Pending foreclosure the 
rents were the exclusive property of Appellant Construc¬ 
tion Company, and could be pledged or assigned by it until 
a sale occurred under the mortgage, Freedmans S. & T . 
Co. v. Shepherd, 127 U. S., 494, syls., 2 and 3. 

There is no averment in the bill, nor any fincting of fact 
by the court, that at or prior to the executioii of the as¬ 
signment agreement, Appellees, or any of them, jhad any in¬ 
terest or claim of any nature whatsoever upon the rents 
therein dealt with; or, that any of Appellants \bere parties 
to the agreement; or, that there was any privity between 


i 
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Appellant administrators’ intestate and Appellees, or any 
of them; or, that said agreement was made primarily for 
their benefit; or, that anv trust was created thereby for the 
benefit of Appellees, or any of them; or, that Appellees, 
or any of them, had knowledge, prior to the foreclosure 
sale, of the existence of said agreement; or, that any de¬ 
mand was made by Appellees, or any of them, upon Appel¬ 
lant administrators prior to the filing of the bill (January 
7, 1931) for any moneys received by them or their intestate 
under said agreement. 

The assignment agreement (R. 14) recites that it was 
given as security to Appellant administrators’ intestate 
for the release by him of notes of the face value of $7,500, 
secured by deeds of trust, and theretofore purchased by 
defendant administrators’ intestate from G. G. Loehler for 
about $4,000, thus conclusively demonstrating that it was 
given primarily for the benefit of Appellant administra¬ 
tors’ intestate. 

In re Gubelman (13 F. (2d) 730, at 731), the court states 
the applicable controlling rule of law as follows: 

4 4 The rule that may be formulated under the federal 
decisions permits a third person not a party to a con¬ 
tract to enforce the promisor’s obligation only where he 
is the beneficiary solely interested in the promise, and 
in such case it must appear that the parties intended 
to recognize the third person as a primary party in 
interest. It is insufficient if the third person is a mere 
beneficiary, having no direct interest in the perform¬ 
ance of the stipulations of the parties. German Al¬ 
liance Ins . Co. v. Homewater Co., 226 U. S. 220, 33 
S. Ct. 32, 57 L. Ed. 195, 42 L. R. A. (N. S.) 1000; 
Constable v. Natl. S. S. Co., 154 U. S. 51,14 S. Ct. 1062, 
38 L. Ed. 903; Nat. Bank v. Grand Lodge, 98 U. S. 
123, 25 L. Ed. 75; Penn Steel Co. v. N. Y. City Rij. Co.. 
198 F. 721,117 C. C. A. 503.” 
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In Constable v. Natl. S. S. Co ., 154 U. S. 5lj at 73-4, 
the court says: j 

It is by no means a universal rule that 
a person may sue upon a contract made for hjs benefit, 
to which he was not a party. Hendricks v. \ Lindsay, 
93 U. S. 143; Second Nat. Bank of St. Louisy. Grand 
Lodge F. & A. M., 98 U. S. 123; Keller v.\ Ashford, 
133 U. S. 610; Cragin v. Lovell, 109 U. S. 194!; Willard 
v. Wood y 135 U. S. 309. * * * As observed bv the 

Court of Appeals of New York, in Simson y. Brown, 
68 N. Y. 355: 4 It is not * * * every promise made 

by one to another, from the performance of which 
a benefit may inure to a third, which give^ a right 
of action to such third person, he being neither privy 
to the contract nor to the consideration. The contract 
must be made for his benefit as its object anil he must 
be the party intended to be benefited. See also Second 
Nat. Bank of St. Louis v. Grand Lodge F.\c£ A. M., 
98 U. S. 123; Garnsey v. Rogers, 47 N. Y. 2&3, 7 Am. 
Rep. 440. | 

“The principle above announced was still further 
limited by the Court of Appeals in Vroomdn v. Tur¬ 
ner , 69 N. Y. 280, 25 Am. Rep. 195, in which it is said 
that, to give a third party, who may derivq a benefit 
from the performance of a promise an action, there 
must be—first, an intent by the promisor to secure 
some benefit to the third party; and, second, some 
privity between the two, the promisor and ! the party 
to be benefited, and some obligation or dhty owing 
from the promisor to the latter, which woulcf give him 
a legal or equitable claim to the benefit of th^ promise, 
or an equivalent to him personally.” 

In German Alliance Ins. Co. v. Home Water Supply Co. f 
226 U. S. 219, at 230, the court says: j 

I 

“Before a stranger can avail himself of the excep¬ 
tional privilege of suing for a breach of an Agreement 
to which he is not a party, he must, at least,! show that 
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it was intended for his direct benefit. For, as said by 
this court, speaking of the right of bondholders to sue 
a third party who had made an agreement with the 
obligor to discharge the bonds, they ‘may have had 
an indirect interest in the performance of the under¬ 
takings * * * but that is a very different thing 

from the privity necessary to enable them to enforce 
the contract by suits in their own names.’ Second 
Nat. Bank v. Grand Lodge, F. & A. M., 98 U. S. 124, 25 
L. Ed. 76, Cf.; Hendrick v. Lindsay, 93 U. S. 149, 23 L. 
Ed. 857; National Sav. Bank v. Ward, 100 U. S. 202, 
205, 25 L. Ed. 623, 625.” 

The last case cited in the above opinion— Natl. Sav. Bank 
v. Ward —arose in this jurisdiction. 

In re United Cigar Stores Company (Adv. shts. 70 F. 
(2d) 313), the same rule is declared, and at 315-16 the court 
savs: 


“In the case of In re Interborough Consolidated 
Corp., 228 F. 334, 32 A. L. R. 932 (C. C. A. 2), it was 
held that a fund deposited in a bank for the payment 
of interest coupons was not a trust fund for coupon 
holders but a general deposit and passed to the re¬ 
ceiver of the corporation. There was in that case a 
specific fund deposited in a single bank and for a single 
purpose. It was separate from other funds of the in¬ 
solvent and traceable. But this court found there was 
no trust created and no equitable lien was established.” 

There is no allegation in the bill, and no finding of fact 
by the court, that Appellees, or any of them, had notice of 
said assignment and accepted the same, but on the other 
hand, it is plain that Appellees at all times looked to Ap¬ 
pellant Construction Company and the mortgaged property 
for the payment of the mortgage notes held by them. Ap¬ 
pellant administrators’ intestate, by said assignment, be¬ 
came the agent for Appellant Construction Company, and 
the powers conferred upon, Appellant administrators’ in- 
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testate bv said instrument were, with his consent,! revokable 
by the Appellant Construction Company at will, j It is con¬ 
clusively shown by the record (R. 24, def. adms. f ans., par. 
13) that on the morning of June 20, 1930, Appellant admin¬ 
istrators received oral instructions from the Construction 
Company to make no further payments under said assign¬ 
ment agreement but to apply all funds then in tHeir hands, 
with the exception of $250 to be remitted to Appellant Con¬ 
struction Company, on the indebtedness of the Construction 
Company to Appellant administrators, vrhich said oral in¬ 
structions were later confirmed in writing by letter dated 
July 17, 1930 (R. 57-8), and remittance of th(^ $250 was 
made pursuant thereto (R. 54), the balance in hand being 
applied to the indebtedness of the Construction!Company, 
all of which occurred months before suit was filejl, January 
7, 1931. 

Attention is invited to the omission in the last line (R. 
68) in finding 6 between the words ‘ 1 parties” j and “dis¬ 
close” of the words “as shown by the auditors report.” 
The last sentence of said finding 6 should read: ! 

“The acts of the parties as shown by th£ auditor’s 
report disclose that the said agreement "vtas in full 
force, effect and operation at all times frojn the date 
thereof up to and including June 20, 1930. ”| 

The Trial Judge approved two copies of the “Statement of 
the Evidence”, and through inadvertness the cjopv trans¬ 
mitted to this court was not the original, 'which shows the 
sentence as above quoted. This is made reasonably cer¬ 
tain by the exception to said finding (R. 70). j Said por¬ 
tion of said finding was based solely upon the auditor’s re¬ 
port, and the exception to said part of said finding 6 is 
based upon par. 13 of defendant administrators’ answer 
(R. 24) and the record before the auditor, wherein the writ¬ 
ten instructions appear in evidence (R. 57-8) together with 


j 
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the receipt for the $250 paid pursuant thereto (R. 54), all 
of which conclusively show’s that the assignment agreement 
was terminated on the morning of June 20, 1930, and in 
any event months before the Bill v r as filed. 

Mr. Justice Story, in his Commentaries on Equity Juris¬ 
prudence, section 1046, states the applicable rule as fol¬ 
low’s : 

“It is true that in every case w’here a consignment 
or remittance is made w'ith orders to pay over the pro¬ 
ceeds to a third person the appropriation is not abso¬ 
lute; for it amounts to no more than a mandate from 
a principal to his agent, which can give no right or 
interest to a third person in the subject of the mandate. 
It may be revoked at any time before it is executed, or 
at least before any engagement is entered into by the 
mandatary with the third person to execute it for his 
benefit; and it wdll be revoked by any prior disposition 
of the property inconsistent w’ith such execution. But 
if no revocation is made and the mandate continues in 
full force, the trust as such continues for the benefit of 
such third person w’ho after his assent thereto notified 
to the mandatary, may avail himself of it in equity 
without any reference to the assent or dissent of the 
mandatary upon such notice; for his receipt of the 
property binds him to follow’ the orders of his prin¬ 
cipal.’ ’ 

And in 5 Corpus Juris, 913, it is stated that: 

“A mere direction by a party to his agent to apply 
certain funds to the payment of a debt does not operate 
as an equitable assignment of such fund, because such 
direction, until acted upon, may be revoked . 9 9 

Even if the assignment agreement had been made pri¬ 
marily for the benefit of Appellees acceptance by them of 
its provisions was necessary before they could assert any 
rights thereunder. The instrument was to remain “in full 
force and effect until the said indebtedness, principal, in- 
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terest and charges, has been discharged in full.”! It was 
well known to the assignor and assignee that tjhe rents 
dealt with bv the instrument would but little more than 
pay the taxes and interest on the notes, and that j payment 
of the principal of the first and second trust notps out of 
the rents received would require more than a i hundred 
years. The assignment agreement so far as the assignor 
and assignee were concerned was subordinated to the 

i 

trusts, and the trust securing the second trust l^otes ma- • 
tured May 29, 1930, less than a year after the assignment 
agreement was executed. Any acceptance of said assign¬ 
ment agreement by appellees, would have operatejd to sub¬ 
ordinate the trusts to the assignment agreement, j Without 
an acceptance by the appellees of the assignment agree¬ 
ment it could not have been effective as to them. They 

i 

could not have accepted the benefits thereunder ahd denied 
the binding force and effect of the instrument on the 
trusts. If appellees knew of the existence of the assign¬ 
ment agreement it is evident that they withheld any as¬ 
sertion of rights thereunder until long after foreclosure 
under their deeds of trust, and then for the first time as¬ 
serted their claim. 

i 

The Trial Court misconceived the legal import pf the as¬ 
signment agreement and the rights of the parties there¬ 
under and erroneously held that Appellant administrators’ 
and their intestate during his life under said instrument 
were trustees for Appellees, whereas Appellant | adminis¬ 
trators’ intestate, and later Appellant administrators were 
under said instrument, merely agents for the Appellant 
Construction Company, Appellees having no rights what¬ 
soever thereunder. Appellees rights were, therefore, limited 
to an action ex contractu for a deficiency judgment 
against Appellant Construction Company—an action at law 
which afforded them a plain, complete, and adequate 
remedy. 
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It is, therefore, respectfully submitted that the Trial 
Court erred in, (a) overruling Appellant administrators’ 
motion to dismiss the bill (R. 17-18); (b) in striking their 
answer (R. 29-30); (c) in referring the case to the Auditor 
(R. 29-30); (d) in overruling appellant administrators’ ob¬ 
jections 1 and 2 (R. 48) to the auditor’s report; (e) in ap¬ 
proving the auditor’s report (R. 71-2); and (f) in entering 
the final decree (R* 71-2), all of which are assigned as error 
(R. 73-5), assignments 1, 2, 3, 4, 5, 6, 7, 8, 9, and 10. 


While counsel for Appellant administrators is firmly of 
the opinion that the case must be remanded with instruc¬ 
tions to dismiss the bill on the first question raised, and 
that the consideration of the remaining questions is ren¬ 
dered wholly unnecessary, yet out of abundant precaution 
the remaining three questions will be now considered. 

(a) 44 Were plaintiffs, on the record before the court, 
entitled to the entire fund!” 

Each of the three parcels of improved real estate, the 
rents from which were dealt with by the assignment agree¬ 
ment (R. 14-16) was subject to a second trust, the three 
second trusts securing notes in the principal sum of 
$39,500, the principal of which matured for payment May 
29, 1930 (R. 67-8, JFs. 3, 4), or, within less than one year 
after the assignment agreement was executed and accepted 
by the assignee. It was, therefore, known to the assignor 
and assignee that the collection of the rents after May 29, 
1930, was wholly dependent upon the renewal of the second 
trusts, or their payment in full at maturity, and that pay¬ 
ment in full could not be made out of any rents received 
under the instrument. It being obvious that the effective 
duration of the instrument might be terminated by fore¬ 
closure under the second trusts within less than a year, 
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and that it was the intention of the assignor to afford pro¬ 
tection to the assignee, the only rational construction of 
the instrument is that it was intended by both parties that 
the assignee should, so long as the instrument remained 
effective, collect the rents monthly and after paying the 
items specified in the assignment and then due, apply the 
balance on the assignor’s indebtedness to the hssignee. 
It is apparent from the auditor’s report that this was the 
practice at all times before the death of assigned Prior 
to his death he received $2,221.39 in excess of th^ moneys 
disbursed under the instrument (R. 47), and at that time 
“there were no overdue and unpaid items of injerest on 
the trusts, or taxes on the property covered by the assign¬ 
ment” (R. 53), all of which surplus had been appropriated 
by the assignee to his own use, which must have been 
known to his assignor, and no part of which came into 
the hands of his administrators (R. 54). Any other con¬ 
struction of the instrument would have deprived assignee 
of any benefits thereunder or security thereby.! Subse¬ 
quent to the assignee’s death (October 4, 1929) the ad¬ 
ministrators received $1,002.61 more than they disbursed 
under the assignment agreement (R. 47), whicij was in¬ 
sufficient to pay the fixed charges under the instrument 

* _ 
during the period they received the rents. The inost Ap¬ 
pellees could be entitled to in the event the firstj question 
is answered in the negative, would be the $1,002.61 received 
by the administrators under the assignment and not dis¬ 
bursed in conformity with the terms thereof by reason of 
the instructions received from the assignor. Tl^is is the 
basis for Appellant administrators’ exceptions 2^ 4, 5 (R. 
48-9) to the auditor’s report, the overruling of I which is 
assigned as error (R. 74, par. 5). 

(b) “Were plaintiffs, on the record before the court, 
entitled to interest on the fund from June 20, 1930, to 
date of payment?” 


i 


i 

i 

i 
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By the order of reference (R. 31, par. f) the Auditor 
was directed to recommend to the court what interest 
should be assessed against Appellant administrators “by 
reason of the matters and things alleged in plaintiffs ’ bill 
of complaint,” Appellant administrators’ answer having 
been stricken. Considering the allegations of the bill 
alone, and disregarding the evidence in the record made 
before him, the Auditor, after finding that Appellant ad¬ 
ministrators and their intestate received under said as¬ 
signment agreement $3,224 in excess of the amount they 
had disbursed thereunder, recommended (R. 37, par. 6) 
that Appellant administrators be charged with interest on 
said amount from June 20, 1930, at the rate of 6% per 
annum, to which finding Appellant administrators objected 
(R. 49, par. 6) which objection was overruled by the 
Court (R. 71) and the auditor’s report confirmed, which 
is assigned as error (R. 74-5; assignment 12-c). The 
record before the auditor (R. 57-8) conclusively es¬ 
tablished that on June 20, 1930, Appellant Construc¬ 
tion Company, assignor, orally instructed Appellant 
administrators to apply all funds then in their hands re¬ 
ceived under assignment on the indebtedness of the Con¬ 
struction Company to the estate of Appellant administra¬ 
tors’ intestate, and that said instructions were confirmed 
in writing (R. 57-8) under date of July 17, 1930. The 
record before the court discloses no demand made by Ap¬ 
pellees, or any of them, upon Appellant administrators 
prior to the filing of this suit on January 7, 1931. Ap¬ 
pellees were not parties to the assignment, and Appellant 
administrators acted upon said instructions from the as¬ 
signor, the Construction Company. To have ignored said 
instructions and disburse the funds in hand to Appellees 
would have subjected Appellant administrators to double 
liability. Even where demand is made and is disputed 
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on reasonable grounds and in good faith, or the (right to 
recover is in good faith denied, interest will not bej allowed 
on the demand prior to its liquidation by verdict c|r other¬ 
wise, 17 C. J. 818, par. 139, and authorities cited in foot 
note 48. Appellants as administrators of the Estate of 
their intestate were not at liberty to make any payments 
to Appellees, after the receipt of said instructions until 
the claim had first been passed upon by the Probate Court 
or until judgment or decree was entered (T. 29, cp. 8, sec. 
192, 193, D. C. Code, 1929). No interest could commence 
to run on any amount ultimately found due Appellees and 
payable by Appellants until final decree, for uptil final 
decree Appellants were not in default. In no event was 
interest allowable until final decree was entered] (R. 71) 
June 12, 1934. 

(c) 44 Were plaintiffs, on the record before ijhe court, 

entitled to an attorney’s fee of $750.” j 

I 

I 

By the order of reference (R. 31, par. f) the auditor was 
directed to recommend to the court what “reasonable at- 

i 

torneys’ fees for plaintiff’s attorneys should bej assessed 
against the Appellant administrators. The auditor re¬ 
ported (R. 40-1, par. 10) that the services rendered by 
said attorneys were of the fair and reasonabe value of $750, 
but left the question of the allowance to the courtj to which 
Appellant Administrators objected (R. 50, par. 8), which 
objection was overruled (R. 71), and (R. 72, ppr. 5) the 
court decreed said attorneys a fee of $750 payable by Ap¬ 
pellant administrators, which is assigned as errdr (R. 75, 
assignment 12-b). j 

The record afforded no basis whatsoever for jthe allow¬ 
ance of said fee. There was no allegation in thb bill that 
Appellant administrators had acted in bad faitjh, and no 
prayer for the allowance of a special attorney’s f£e. There 
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was no finding of fact by the court that would support an 
allowance of a special attorney’s fee. So far as the record 
discloses, Appellees first asserted a claim to the fund by 
the filing of their bill on January 7, 1931, which claim was 
disputed by both Appellants in their motions and answers. 
In Rude v. Buchhalter, 286 U. S. 451, at 459, the court states 
the applicable rule of law as follows: 

“The onlv costs allowed to be included in the monev 
judgment against petitioner are those taxable as be¬ 
tween party and party; counsel fees or other expenses 
not so taxable are not to be included.” 

In Neiv York Cent. <£ II. R. R. Co. v. Bank of Holly 
Springs, 195 F. 456, at 461, the court says: 

“The general rule, subject to some exceptions in 
which the case at bar is not included, requires each 
party to the litigation to pay his own counsel fees. 
After stating the rule applicable to actions of debt, 
covenant, and assumpsit, the Supreme Court, speaking 
through Mr. Justice Swayne, in Oelrichs v. Spain , 15 
Wall. 231, 21 L. Ed. 43, observed: 

“ 4 In equity cases, when there is no injunction bond, 
only the taxable costs are allowed to the complainants. 
The same rule is applied to the defendant, however 
unjust the litigation on the other side, and however 
large the expensa litis to which he may have been sub¬ 
jected. The parties in this respect are upon a footing 
of equality. * * * When both client and counsel 

know that the fees are to be paid by the other party, 
there is danger of abuse. * * * We think the prin¬ 

ciple of disallowance rests upon a solid foundation, and 
that the opposite rule is forbidden by the analogies of 
the law and sound public policy.’ 99 

“See also Tullock v. Mulvdne, 184 U. S. 511, 512, 22 
Sup. Ct. 372, 46 L. Ed. 657; Lamar v. Hall & Wimberly , 
129 Fed. 79, 63 C. C. A. 521; Farmers’ Loan <& Trust 
Co. v. Green , 79 Fed. 222, 24 C. C. A. 506; Gunby v. 
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| 
i 
i 

Armstrong, 133 Fed. 417, 66 C. C. A. 627; Worh v. Tib - 
bits, 87 Hun. 352, 34 N. Y. Supp. 308. No reasoij is per¬ 
ceived for requiring a defeated litigant in a c<jise like 
the present one, which is, in effect, a suit for djamages 
for the conversion of personal property, to paly more 
than the legal taxable costs. The court therefore erred 
in allowing the Appellee counsel fees, and tlfe same 
should be stricken out.” 

For the above and foregoing reasons it is respectfully 
submitted that the decree appealed from should be Reversed 
and the cause remanded with instructions to dismis^ the bill 
against Appellant administrators, against whom A 
had no cause of action or enforceable claim. 

Webster Ballinger, 
Attorney for Appellant Administrators. 
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a Corporation, Administrators of the Estate of Her- 
_ 7 
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OSCAR WILKINSON, LEVI H. DAVID, SAMUEL J. 

SOLOMON, et al., Appellees. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR APPELLEES. 


STATEMENT OF FACTS. 

In this suit the plaintiffs below, who are holders of cer¬ 
tain notes secured by deeds of trust on real properties in 
the District of Columbia formerly belonging to the defend- 
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ant G. G. Loehler Construction Company, have sought and 
obtained from the administrators of the estate of Herman 
W. Van Senden, deceased (also defendants below), an ac¬ 
counting for certain rents and profits from said properties 
which were collected by Van Senden, and after his death 
by his administrators. The claim of the plaintiffs to this 
relief was based on a deed of assignment which the Loeh¬ 
ler Construction Company executed to Van Senden, in 
which the Loehler Construction Company transferred the 
rents from the said properties to Van Senden, with speci¬ 
fic instructions to Van Senden to apply these rents, first 
on account of plaintiffs’ notes secured on the properties, 
and after that to the payment of certain indebtedness 
which the Loehler Construction Company owed Van 
Senden. It was alleged in the bill of complaint and proved 
at the hearing before the auditor, that certain of these 
rents, to the extent of $3,224.00, had been applied by the 
defendant administrators of the Van Senden estate toward 
the payment of Loehler’s indebtedness to Van Senden, and 
for other purposes, in violation of the provisions of the 
said assignment. 

The substantive allegations of plaintiffs’ bill of com¬ 
plaint may be briefly summarized as follows: On March 29, 
1929, the defendant Loehler Construction Company pur¬ 
chased from The National Benefit Life Insurance Com¬ 
pany, one of the plaintiffs, three improved pieces of real 
estate in the District of Columbia (R. 3, 4). As part of the 
consideration Loehler Construction Company gave to The 
National Benefit Life Insurance Company its notes for the 
aggregate sum of $70,000, separately secured by three first 
deeds of trust on the respective properties (R. 4). On the 
same date Loehler Construction Company executed second 
deeds of trust on the several properties securing its notes 
in the aggregate principal sum of $39,500, of which notes 
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$15,000 in principal amount were secured by aj deferred 
lien on one of the properties (R. 4-6). These ^15,000 in 
“deferred’’ notes amounted therefore in effect to a third 
trust on one of the properties. The 'preferred lien notes 
secured by the second trusts, in the aggregate su|m of $24,- 
000, were then delivered by the Loehler Construction Com¬ 
pany to the plaintiffs, Wilkinson, David, Solomon; and Gary 
& Rislier, Inc., respectively, on account of certain indebted¬ 
ness, and the said plaintiffs have been at all tipies there¬ 
after the holders of said notes (R. 5-6). 

Thereafter on June 13, 1929, the Loehler Coinstruction 
Company, being indebted to Herman W. Van Spnden, de- 
livered to Van Senden $10,000 of the remaining notes 
which were secured by a deferred lien on one of] the prop¬ 
erties, the said notes being subject and subordinate to the 
lien of the notes held by the respective plaintifffe (R. 5-7). 
The Loehler Construction Company, on the same date, ex¬ 
ecuted and delivered to Van Senden a formal debd entitled 
“Assignment and Power of Attorney.” This instrument, 
after reciting certain facts concerning the manner in which 
the indebtedness to Van Senden originated, aid reasons 
for the delivery to Van Senden of the $10,005 deferred 
lien notes, contained the following specific !provisions 
(R. 14-17): | 

“2. The said G. G. Loehler Construction! Company, 
Inc., does hereby assign, set over and transfer to the 
said Herman W. Van Senden all rents and[ profits is¬ 
suing or arising out of premises 609 F Strbet, North¬ 
west, 1209 You Street, Northwest and 1924 j Thirteenth 
Street, Northwest * * * (the propertied on which 
plaintiffs held notes secured by liens superior to the 
lien of the notes delivered to Van Senden!) from the 
date of these presents; and does further bv!these pres¬ 
ents appoint the said Herman W. Van jSenden its 
true and lawful attorney for it and in its ijiame, place 
and stead, to collect, compound, sue for, and receive 
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the said rents and profits, with full power of substi¬ 
tution and revocation of sub-agents; this appointment 
irrevocable within the term hereinafter stated. 

3. The said G. G. Loehler Construction Company, 
Inc., does further agree that the said Herman W. 
Van Senden shall charge the usual real estate com¬ 
mission for collection of said rents, and deduct the 
same as a first charge on the same; and thereafter the 
said Herman TV. Van Senden shall apply the net rents 
to the payment of all interest, and other charges 
under indebtedness secured by lien senior to the lien 
securing the aforesaid notes; and the balance to any 
interest, bonus, commissions, or principal indebted¬ 
ness owed the said Herman TV. Van Senden by the 
said G. G. Loehler Construction Company, Inc.; and 
this agreement to be in full force and effect until the 
said indebtedness, principal, interest and charges, has 
been discharged in full. 

4. The said , Herman W. Van Senden hereby re¬ 
serves the right at his option to enforce all his rights, 
powers and privileges as a creditor, the same as if 
this agreement had never been executed; but the ex¬ 
ercise of said rights, powers and privileges shall not 
work a revocation of this agreement unless and until 
the said indebtedness has been fully discharged as 
above provided. 

5. The said G. G. Loehler Construction Company, 
Inc., hereby revokes all previous powers of attorney 
whatsoever executed and given by it concerning the 
collection of said rents; and further agrees to execute 
such other and further assignments as necessary to 
make this agreement completely effective. 

In testimonv whereof the said G. G. Loehler Con- 
struction Company, Inc., by and thru G. G. Loehler, 
its President and attorney in fact, has caused its cor¬ 
porate name and seal to be affixed and the said Her¬ 
man TV Van Senden has affixed his hand and seal, on 


o 


the day and date above written, to-wit, Jui^e —, 1929, 
in the City of Washington, District of Coluinbia. 

G. G. LOEHLER CONSTRUCTION 
COMPANY, INC., 

By G. G. LOEHLER, 

Pt sszdsi'ii 

HERMAN W. VAN SENDEN. [seal.] 

HERMAN \V. VAN SENDEN.” 

The instrument contained a formal acknowledgment by 
G. G. Loehler, as attorney in fact of the G. G. Lcjehler Con¬ 
struction Company. 

After the date of the execution of this deed of assign- 
ment, the plaintiff Gary & Risher, Inc., acted a^ agent for 
Van Senden in the collection of rents from the tjhree prop¬ 
erties involved, up to the time of Van Senddn’s death, 
which occurred on October 4, 1929 (R. 23), and after his 
death as agent for the defendant administrators of the Van 
Senden estate up to June 20, 1930 (R. 8, 9). During this 
period the plaintiff Gary & Risher, Inc., accounted to Van 
Senden and his administrators for net rents cpllected in 
the amount of $6,020.72, and plaintiffs allege tljat the de¬ 
fendant administrators had also collected ceritain rents 
from the properties direct in an amount unknown to them 
(R. S, 9). Van Senden and his administrators ppid certain 
taxes on the properties and certain interest on 'notes held 
by the plaintiffs (R. 9), but contrary to the terms of the 
agreement and in violation thereof failed, neglected and re¬ 
fused to apply the remainder of the net rents tb the pay¬ 
ment of taxes on the properties and interest an4 principal 
on the notes secured by liens “senior to the lien securing” 
the notes held by Van Senden, although these unpaid taxes 
and interest and other charges were substantially in excess 
of the balance of the rents received by Van Sendjen and his 
administrators (R. 10-11). 
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Thereafter on June 20, 1930, default having been made 
in payment of the second trust notes held by the plaintiffs, 
Wilkinson, David, Solomon and Gary & Risher, Inc., the 
trustees under the said second trusts advertised and sold 
the properties at public auction (R. 11); and after credit¬ 
ing the respective purchase prices of the properties on the 
respective notes held by the plaintiffs, Wilkinson, David, 
Solomon and Gary & Risher, Inc., there remained unpaid 
on said notes large sums of money in excess of all net rents 
received bv Van Senden and his administrators and not 

m/ 

theretofore disbursed on account of said liens (R. 12). In 
view of these facts the plaintiffs claimed (R. 12) that they 
were entitled to have the Van Senden administrators apply 
toward the payment of overdue and unpaid taxes, inter¬ 
est and other charges under their respective senior liens, 
the net rents which Van Senden and his administrators 
had collected from the properties and which they had not 
previously disbursed for that purpose. Plaintiffs prayed 
that the defendant administrators might be required to ac¬ 
count to them for such rents and to apply these rents in 
accordance with the provisions of the assignment agree¬ 
ment (R. 12, 13). Plaintiffs also asked for a money decree 
against the defendant Loehler Construction Company for 
any deficiency on said notes remaining unpaid after ap¬ 
plication of the payments from the Van Senden adminis¬ 
trators (R. 13). 

Motions to dismiss the bill of complaint were filed by 
the Loehler Construction Company and by the Van Senden 
administrators (R. 17-18). These motions were overruled 
(R. 17-19); whereupon, the defendants filed their respec¬ 
tive answers. 

The answer of Loehler Construction Company (R. 19-20) 
admitted its ownership of the properties, the execution of 
the various deeds of trust and trust notes and the execu- 



tion of the assignment agreement. It denied that there was 
consideration for the execution of the “ secondV trusts or 
that it owed an indebtedness represented by the notes se¬ 
cured thereby which were delivered to the plaintiffs Wilkin¬ 
son, David, Solomon and Gary & Risher, Inc. lit averred 
that it was without knowledge as to the allegations of the 

bill respecting the payments of rent to Van £j>enden and 
the Van Senden administrators, the application of these 
rents, and the foreclosure of the properties. It averred 
that it did not know who were the present holders of the 
notes which plaintiffs claimed to hold. 

i 

The answer of the defendant administrators! (R. 20-26) 
admitted the purchase of properties in question by the 
Loehler Construction Company and the execution and de¬ 
livery of the several deeds of trust and the vajrious notes 

referred to in the bill. The defendant administrators ad- 

! 

mitted the execution of the deed of assignment. 1 They pur¬ 
port to deny that this assignment was in full force and 
effect up to June 20, 1930, and aver that the death of Van 
Senden on October 4, 1929, terminated the instrument; but 
in the next sentence they admit that thereafter until June 
20, 1930, they continued to act under the instrument and to 
collect the rents from the properties (R. 22-23) J 

The answer admits that Van Senden and his 'administra¬ 
tors had received in net rents from the properties prior to 
June 20, 1930, the sum of $3,191.50 in excess of the amount 
disbursed (R. 22). It admits that Gary & Risher, Inc., 
acted as agent in the collection of rents for Van Senden, 
and after his death as agent for the administrators; that 
Gary & Risher, Inc., received the approximate sum alleged 
in the bill and that certain of said funds werej applied to¬ 
ward the payment of taxes and interest on prior liens and 
interest on the notes held by the plaintiffs, in! accordance 
with the assignment agreement (R. 23-24). 


r 
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The answer of the defendants then contains this signifi¬ 
cant admission (R. 23-24): 

11 that prior to the morning of June 20, 1930, there had 
been disbursed in strict conformity with the terms of 
said instrument all moneys received by their intestate, 
or by them as administrators, with the exception of 
$ 3 , 191 . 50 .” (Italics ours.) 

The answer then admits that the defendant administra¬ 
tors “ did not pay the interest and taxes set out in the 13th 
paragraph of plaintiffs’ bill”. As an excuse for this fail¬ 
ure to pay said interest and taxes the Van Senden adminis¬ 
trators say that they 

“* * * were without sufficient funds in hand on 

May 29,1930, to pay any part of said interest and taxes 
then due and that the funds out of which any consider¬ 
able portion of said items set out in this paragraph 
of plaintiffs’ bill could have been paid did not reach 
their hands until on or about June 19, 1930, and that 
on the morning of June 20, 1930, they received instruc¬ 
tions from said defendant G. G. Loehler Construction 
Company to make no further payments of interest, 
taxes and other costs in connection with said proper¬ 
ties, but to make other and different disposition of all 
funds in their hands, which thev did and which thev 
had a lawful right to do, said funds being the property 
of defendant G. G. Loehler Construction Company, 
subject only to such lien thereon as defendants’ intes¬ 
tate had, and none of the plaintiffs having any inter¬ 
est therein” (R. 24). 

These “instructions” from the Loehler Construction 
Company alleged to have been given verbally on June 20, 
1930, were “to discontinue any further payments under the 
said instrument and to apply all funds then in their hands, 
with the exception of $250, upon the indebtedness of said 
defendant G. G. Loehler Construction Company to these 
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defendants’ intestate” (R. 22). The defendant administra¬ 
tors aver that these instructions were later confirmed in 
writing and that thereafter, in accordance w^th said in¬ 
structions, they remitted to the Loehler Construction Com¬ 
pany the sum of $250, and applied $2,941.50 upojn the Loeh¬ 
ler Construction Company’s indebtedness to Y an Senden 
(R. 22). | 

Defendant administrators, by their answer, jthen admit 
the foreclosure sales of the various propertied, but deny 
specific knowledge of the terms of said sale^ and deny 
knowledge of the deficiency remaining as the result of said 
sales, if any. 

The plaintiffs moved to strike certain conclusions of law 
embodied in the answer of the Van Senden adrhinistrators 
(R. 26, 27). This motion was sustained in part lj>y the lower 
court, and certain portions of paragraph 7 and paragraph 
12 of the answer were stricken (R. 27-28). Plaintiff then 
moved to strike the entire answer of the Van Senden ad¬ 
ministrators, “on the ground that the facts alleged in said 
answer do not constitute a sufficient defense tS plaintiffs’ 
bill of complaint in that the said defendants acjmit that on 
June 19, 1930, the said defendants had in their hands the 
sum of $3,191.50 subject to the terms of the assignment re¬ 
ferred to in plaintiffs’ bill of complaint, but that the said 
defendants did not pay out such moneys in accordance with 
such assignment, although the same was admittedly then 
in full force and effect.” (R. 28-29.) 

The court sustained plaintiffs’ motion and the answer of 
the Van Senden administrators was ordered Stricken (R. 
29). Counsel for the administrators then elected not to 
ask leave to file an amended answer, whereupcin the court 
entered a decree against the defendant administrators (R. 
29-31) declaring them liable to the plaintiffs for an account¬ 
ing for moneys received by them and by VanJ Senden by 
way of rents from the properties involved under and by 

2 1 
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virtue of the said assignment agreement, and referring the 
cause to the Auditor, for such an accounting. The Auditor 
was also directed to ascertain and report what 4 ‘ reasonable 
attorneys’ fees for plaintiffs’ attorneys should be assessed 
against the defendant administrators” (R. 30-31). 

The Auditor of the Supreme Court of the District of Co¬ 
lumbia thereupon proceeded to hold hearings pursuant to 
the court’s decree and a summary of these hearings is found 
in the record, pages 51 to 66. 

The evidence as to the amount of rents received by Van 
Senden and by his administrators is undisputed, as was 
the evidence respecting items of overdue taxes and inter¬ 
est secured by plaintiffs’ senior liens on the properties 
involved. 

Plaintiffs introduced in evidence before the Auditor (R. 
64) the answer of the defendant administrators containing 
the admission that prior to June 20, 1930, Van Senden and 
his administrators had received $3,191.50, which had not 
been theretofore disbursed for the payment of said overdue 
taxes and interest, and that said sum (less $250 paid the 
Loeliler Construction Co.) was not actually applied on ac¬ 
count of the Van Senden debt until after June 20, 1930. 
(Answer of defendant administrators, pars. 9, 11; R. 22, 
24.) The defendant administrators then made a belated 
effort to avoid the effect of this admission and to impeach 
their own sworn answer by averring that all of said money, 
with the exception of $1,002.61, had been received by Van 
Senden during his lifetime and applied by him on account 
of Loehler’s indebtedness to Van Senden and had never 
come into the possession of the defendant administrators. 

At the hearing before the Auditor plaintiffs introduced 
(R. 60-63) another sworn admission of the Van Senden 
administrators in the nature of an intervening petition 
which had been filed by them in another cause (Brown v. 


Loehler Construction Company, Law No. 77^19). The 
plaintiff in that case was a judgment creditor of the Loeh¬ 
ler Construction Company and had filed an attachment on 
May 15, 1930, directed to G-ary and Risher, Ihc., as gar¬ 
nishee, to attach whatever funds were in the haiids of Gary 
and Risher, Inc., belonging to the Loehler Construction 
Company. On May 29, 1930 (the very day thatjlarge sums 
of interest became due on the first trust notes held by the 
National Benefit Life Insurance Company, and interest and 
principal fell due on the notes held by the other plaintiffs) 
the Van Senden administrators filed an intervening petition 
setting up their right to all funds in the hands df Gary and 
Risher, Inc., by virtue of the very assignment agreement 
from the Loehler Construction Company, copy of which was 
attached to the petition. The Van Senden administrators, 
after claiming that they were the owners of t|he fund of 
approximately $1,900, held by Gary and Risher, Inc., by 
virtue of said assignment, made the following statement 
under oath: 

“That defendant ( i . e. Loehler Construction Com¬ 
pany) has not and never has had any interest therein 
(z. e. in said fund) and makes no claim td all or any 
part of said rents; that a large part, if not! all, of said 
$1,900 so held by said garnishee is required to pay the 
interest money now due that has accrued dn the notes 
secured by trusts on the property described in said 
assignment and which interest must be pdiid by peti¬ 
tioners , according to the terms of said assignment be¬ 
fore any of said funds held by said garnishee will be¬ 
come the property of petitioners” (R. 61). (Italics 
ours.) 

Following the filing of this intervening petition, Gary 
and Risher, Inc., on June 19, 1930, paid to thd Van Sen¬ 
den administrators the balance of the rents in fheir hands 
(R. 53). I 
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It is significant to note that the letter from G. G. Loeh- 
ler Construction Company under which the Van Senden 
administrators applied rents in their hands to the Van Sen¬ 
den indebtedness, is dated July 17, 1930, or almost one 
month after the date of the alleged oral instructions given 
to the Van Senden administrators (R. 72-73); and the sum 
of $250 was not ii* fact paid to the Loehler Construction 
Company until August 8, 1930 (R. 68). The Loehler Con¬ 
struction Company’s receipt for the $250 contained the 
statement that it was “per request made by G. G. Loehler 
Construction Company * * * in letter dated July 17, 

1930” and no reference was made in this receipt to any 
instructions of June 20, 1930 (R. 54). 

The Auditor, in Ips report to the court (R. 34-41), found 
that Van Senden and his administrators were obligated to 
pay on account of taxes and principal and interest on notes 
held by the plaintiffs, the sum of $3,224.00, representing 
the balance of net rents in their hands without giving the 
administrators credit for the $250.00 paid by them to the 
Loehler Construction Company; and the Auditor recom¬ 
mended that the administrators be charged with interest 
on said sum from June 20, 1930, at 6% per annum. Pur¬ 
suant to the order of reference, the Auditor found that 
court costs should be assessed against the defendant ad¬ 
ministrators in the amount of $34.00, together with an 
auditor’s fee of $175.00, and found that “the services ren¬ 
dered and performed by attorneys for plaintiffs in connec¬ 
tion with this suit were fairly and reasonably worth the 
amount claimed, namely $750.” 

The various defendants excepted to the report of the 
Auditor (R. 47-50) and their exceptions were overruled by 
the trial court (R. 71). Following the original action of 
the trial court in overruling the exceptions of the defend¬ 
ant administrators a “final decree” was entered against 
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the defendant administrators, from which decree an ap¬ 
peal was prosecuted to this Court (Van Senden tl Wilkin¬ 
son, 62 App. D. C. 32). The ajjpeal was dismissed by this 
Court on the ground that it was not final in thatj the con¬ 
sideration for the second trust notes involved in fhe cause 
had not vet been determined bv the trial court! There- 
after hearing was had in the trial court on the issues pre¬ 
sented bv the bill and the defendant Construction Com- 

! 

pany’s answer, and the court made and entered special 
findings of fact (R. 66-69). In these findings of fact the 
trial court specifically determined that the second trust 
notes in question were delivered by the defendant G. G. 
Loehler Construction Company to the plaintiffs respec¬ 
tively “for a good and valid consideration” (R.| 68), and 
no exception was taken by the defendants to this finding. 

The court, after making its conclusions of law (R. 70- 
71), entered a final decree (R. 71-72) confirming'the Audi¬ 
tor’s Report, and declaring the defendant administrators 
indebted to the plaintiff in the sum of $3,224.00,1 being the 
amount they and their intestate had received in and by 
said assignment agreement and had failed to pay to the 
plaintiffs, with interest thereon at 6% per anjium from 
June 20, 1930, to date‘of payment. The court also directed 
the defendant administrators to pay an attorney’s fee to 
plaintiffs’ counsel of $750.00 and costs of suit,! including 
the sum of $175.00 for the fee of the Auditor. iAs to the 
liability of the Loehler Construction Company for an addb 
tional deficiency decree on the promissory notes, the trial 
court said (final decree, R. 72): 

i 

“The plaintiffs have made to the court iio request 
for an additional deficiency decree against ijhe defend¬ 
ant G. G. Loehler Construction Company on the 
promissory notes involved herein beyond payment of 
the sums provided in paragraph 4 of this decree to be 
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paid them by the defendant administrators. It is 
decreed that payment of said sums by the defendant 
administrators; to the plaintiffs shall be taken and 
received bv them in full settlement of their claims 

mt 

against the defendant G. G. Loehler Construction 
Company, Inc., on said notes.” 

Appellants' Assignments of Error. 

Appellants' Assignments of Error may be conveniently 
grouped, as was done by counsel for the defendant admin¬ 
istrators in his brief, into three general questions: 

I. The sufficiency of plaintiffs' bill of complaint as 
stating a cause of action against the defendant admin¬ 
istrators. 

II. The right of the plaintiffs on the Auditor's Re¬ 
port to the entire net rents in the hands of the defend¬ 
ant administrators, with interest thereon. 

III. The allowance of counsel fees to attorneys for 
plaintiffs. 

These propositions will be considered in order. 

ARGUMENT. 

I. 

THE PLAINTIFFS' BILL OF COMPLAINT ENTITLES 
THEM TO EQUITABLE RELIEF. 

The question of the sufficiency of plaintiffs’ bill of com¬ 
plaint was squarely, raised by the defendants on motions 
to dismiss the bill, and compared with it the other issues 
raised by them are unimportant. If plaintiffs’ right to 
relief in equity under the allegations of their bill of com¬ 
plaint be once established, then the propriety of the re¬ 
maining proceedings in the cause becomes manifest. 
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Plaintiffs’ case is based wholly on their rights arising 
out of the deed of assignment from Loehler Construction 
Company to Van Senden, the substantive provisions of 
which have heretofore been set out in full. Counsel for the 
defendant administrators maintained that this assignment, 
agreement created no enforceable rights in thO plaintiffs, 
and that plaintiffs’ only interest in it was sucji as might 
be derived from a voluntary performance of tl^e terms of 
the assignment by Van Senden. 

It will be remembered that at the time the agreement was 
executed by the Loehler Construction Company it was in¬ 
debted to plaintiffs on notes secured by certain properties 
owned by the Loehler Construction Company in the Dis¬ 
trict of Columbia. The Loehler Construction Company 
was also indebted to Herman W. Van Senden, who held 
security on one parcel of the aforesaid property, subject to 
the prior liens of the plaintiffs. It was at this ^tage of the 
matter that the Loehler Construction Company executed 
an assignment of the rents and profits from th^ properties 
to Herman W. Van Senden and constituted him its lawful 
attorney for their collection. It was provide^ in the as¬ 
signment agreement that the rents and profifs, after an 
allowance of commission for collection, should! be applied 
first to “interest, and other charges under indebtedness 
secured by lien senior to the lien” of Herman W. Van 
Senden, and the balance applied to the indebtedness owed 
to the latter. It was further specifically provided that the 
agreement and power of attorney should be irrevocable 
until the “indebtedness, principal and interest ^nd charges, 
has been discharged in full.” 

It will, therefore, be seen that the arrangement was a 
business transaction for the further security add payment 
of existing indebtedness of the Loehler Construction Com¬ 
pany by applying the rents, from property already bound 
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as security, according to priority of lien; and was not, as 
contended by defendant, a mere gift to the plaintiff note¬ 
holders. 

Under this state of facts did the plaintiffs, holders of 
notes secured by preferred lien deeds of trust on the proper¬ 
ties in question, have a right to demand that Van Senden 
carry out the terms of the assignment agreement, and that 
he apply the rents and profits to the purposes mentioned in 
the instrument, L e ., for the payment of interest and other 
charges on liens against the specific properties from which 
the rents accrued? It is submitted that the plaintiffs did 
have such right, and that upon Van Senden’s breach of the 
agreement plaintiffs are entitled to the equitable relief 
prayed for on the grounds set forth in the following pages: 

A. The Assignment Agreement constituted Van Senden 
and his administrators trustees for the plaintiffs as their 
interest might appear. 

It will be noted that the “assignment agreement and 
power of attorney’’ was a formal instrument declared in 
terms to be irrevocable, executed under seal by the Loehler 
Construction Company with all the formalities of a deed; 
that it was acknowledged and delivered by G. G. Loehler, 
as attorney-in-fact for the grantor appointed as such in the 
instrument, and that the terms of the instrument were as¬ 
sented to in writing by Van Senden himself. All of the 
elements necessary for the creation of a trust in the rents 
were present. The rents and profits accruing from the 
properties could be the subject matter of a trust (infra). 
The properties were definitely described. The Loehler 
Construction Company, as owner, was the proper party to 
create the trust and Van Senden was a proper trustee. The 
parties were all named and the interests of the beneficiaries 
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specifically provided for. The duration of the trust was 
fixed and certain. 

i 

The intention of the parties to the instrument to create a 
trust is evident from several circumstances; first, the in- 
debtedness of Loehler Construction Company and its desire 
to see this debt secured and paid oft*; second, the fact that 
the rent was assigned for a particular purpose as described 
in the deed; third, the imposition on Van Senden, and his 
acceptance, of the affirmative duty to collect hnd pay over 
the rent according to the terms of the instrument; and, 
lastly, the granting of additional powers to Van Senden (as 
trustee), such as power to sue for rental and the povrer to 
appoint and substitute sub-agents. 

It is settled law that rent is a property right which may 
be the subject of an assignment or conveyance jin trust. 

The Supreme Court of the United States has said: 

! 

“ Undoubtedly the owner of real estate can specifi¬ 
cally appropriate rents and profits to a naijned purpose, 
or create a trust in them separate and apart from the 
title to the real estate * * V’ 

i 

Gisborn v. Charter Oak Life Insurance Co., 142 
U. S. 326; 35 L. Ed. 1029, 1034. 

See also: 

Chapman v . Plummer, 36 Wise. 262. 

Gest v. Packivood (1889), 39 Fed. 525. 

District of Columbia Code (1929), Title 2, Chap. 1, 
Sec. 3. 

WUliston on Contracts, Vol. 1, Sec. 414. 

Perry on Trusts (7th Ed.), Vol. 1, Sec. 68. 

The transfer by Loehler Construction Conjipany of its 
rights in the rent was by deed under seal whkpi was deliv¬ 
ered to and accepted by Herman W. Van Senden. This was 
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a sufficient transfer of the property right of the Loehler 
Construction Company therein. 

Williston on Contracts, Vol. 1, Sec. 424. 

Perry, supra, Vol. 1, Sec. 74, et sequitur . 

Pomeroy , Equity Jurisprudence (3rd Ed.), Vol. 3, 
Sec. 1235. 

It is immaterial that the instrument creating the trust 
did not provide specifically that a trust was intended to 
be created. It is enough, as is here the case, that the in¬ 
tention to create a trust may be found from the entire in¬ 
strument, construed with reference to the circumstances of 
the parties. 

Townsend v. Vanderwerker, 160 U. S. 171, 40 L. Ed. 
383 (1895). 

Seymour v. Freer , 8 Wall. (U. S.) 202, 19 L. Ed. 306 
(1869). 

Cathcart v. Nelson’s Adm’r, 70 Vt. 317, 40 Atl. S26 
(1898). 

Price v. Minot, 107 Mass. 61. 

Perry expresses the rule as follows: 

“ There is no particular formality required or neces¬ 
sary in the creation of a trust. All that is required is 
written evidence supplying every essential detail of 
the trust. * * * Any agreement or contract in writ¬ 
ing, made by a person having the power of disposal 
over property, whereby such a person agrees or directs 
that a particular parcel of property or a certain fund 
shall be held or dealt with in a particular manner for 
the benefit of another, in a court of equity raises a trust 
in favor of such other person against the person making 
such agreement^ or any other person claiming under 
him voluntarily or with notice.” 

Perry on Trusts, Vol. 1, Sec. 82. 
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i 

I 

Nor is it any objection that Herman W. Van| Senden was 
placed in the position of trustee as well as cestui que trust . 

Ex parte Conybeare’s Settlement (Chancery 1853), 1 
W. R. 458. I 

Burbach v. Burbach, 217 Ill. 547, 75 N.j E. 519. 

Story v. Palmer, 46 N. J. Eq. 1,18 Atl. 363. 

Perry, supra, Yol. 1, Sec. 59. 

Smith v . Herrell, 11 App. D. C. 425. 

Nor is it any objection that the plaintiffs furnished no 
consideration and were not parties to the agreement. 

In re Leigh's Estate, 186 Iowa 931, 173 N. W. 143 
(1919). j 

Oivnes v. Oivnes, 23 N. J. Eq. 60. 

Stone v . Hackett, 12 Gray (Mass.) 227 (1$58). 

Ex parte Pye, 18 Yes. 140. 

Perry, supra, Sec. 96. 

Pomeroy, Equity Juris., Sec. 996. 

Lewin, Trusts , 71. 

I 

This Court has repeatedly held that a trust 1 was created 
in similar circumstances. Thus in Webster \v. Harkness 
(1884) 3 Mackey 220, one Lemon was entitled to money 
for work performed as a contractor on the Washington 
City Orphan Asylum. When the money was ^aid, Lemon 
turned it over to Harkness with a simple notje in writing 
directing him to pay it to certain sub-contractors and ma¬ 
terialmen to whom Lemon was indebted. Whije the money 
was in the hands of Harkness he was garnishdd by a judg¬ 
ment creditor of Lemon. The court held that {he money in 
Harkness’ hands was impressed with a trust and, there¬ 
fore, not subject to attachment, even though j some of the 
beneficiaries had not been notified of the arrangement. It 
is to be noted that the paper writing directing |the payment 
to the creditors contained no trust language whatsover, 


i 
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and, as in the ease now before the court, simply directed 
payment to certain creditors. 

This case was followed and approved in Smith v. Herr ell 
(1898), 11 App. D. C. 425, on similar facts. Here the 
debtor was entitled to certain moneys coming due on a 
building contract. He assigned these funds to a creditor 
with directions to the latter to first pay himself and then 
certain other named creditors. On an attachment levied 
by a judgment creditor of the assignor, the court held that 
a trust had been created though no trust language was 
used, and that the attachment was, therefore, unavailing. 

The analogy of these two cases to the case at bar is even 
more clearly illustrated when it is remembered that the 
Van Senden administrators have filed a sworn intervening 
petition in another cause setting forth that the rents in 
question under the assignment agreement, were not the 
property of the Loehler Construction Company, and that 
the fund derived from said rents “is required to pay the 
interest money now due that has accrued on the notes 
secured by trusts on the property described in said assign¬ 
ment and which interest must be paid by petitioner (i. e., 
by the administrators) according to the terms of said as¬ 
signment before any of said fund held by said Garnishee 
will become the property of petitioners” (R. 61). This 
intervening petition, of course, was not before the court 
when the motion to dismiss the bill of complaint was heard, 
but it was admitted in evidence at the hearings before the 
Auditor and is quoted here for the purpose of showing that 
the defendants, by their own acts, admitted the existence 
of the trust relationship contended for in the bill of 
complaint. 

For other analogous cases where money or property has 
been transferred or assigned for the benefit of others, and 
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the courts have held the fund or property impressed with 
a trust, see the following: 

United States v. National Bank of Asheville (1896), 

73 Fed. 379. | 

Bd. of Co. v. Tollman (1906), 145 Fed. 753. j 

Penn. Steel Co. v. N. Y. City Ry. Co. (19li), 206 Fed. 

663. | 

McKee v. Lamon (1859), 159 U. S. 317; 40 L. Ed. 165. 

| 

In the latter case the court said: 

4 4 There can be no doubt of the general j proposition 
that where money is placed in the hands ol] one person 
to be delivered to another, a trust arises in )tavor of the 
latter, which he may enforce by bill in equity, if not 
by action at law. The acceptance of the knoney with 
notice of its ultimate destination is sufficient to create 
a duty on the part of the bailee to devote it) to the pur¬ 
poses intended bv the bailor. Taylor v. Benliam, 46 
U. S. 5 How. 233, 274 (12: 130, 149); Kane v. Blood- 
good, 7 Johns, Ch. 110, 11 Am. Dec. 417j; Baring v. 
Dabney, 86 U. S. 19 Wall. 1 (22:90); National Bank 
of Baltimore v. Connecticut Mid. L. Ins. Co., 104 U. S. 
54 (26: 693); Keller v. Ashford, 133 U. S. 610 (33: 
667); Union Mut. L. Ins. Co. v. Hanford, 143 U. S. 
187 (36: 118); Ryan v. Dox, 34 N. Y. 307, 90 Am. Dec. 
696; Story , Eq. Jur. Sections 1041, 1255; Mecham 
Agency, Sec. 568.” j 

Inasmuch, therefore, as Van Senden, and liis adminis¬ 
trators after his death, received the rents from the proper¬ 
ties of Loehler Construction Company, as trustees under 
the “assignment agreement”, they could only pay out the 
trust funds in accordance with the terms of the trust. Upon 
their failure so to do, the authorities are unanimous in 
holding that they are liable to an accounting t0 the plain¬ 
tiffs as cestui que trustent. 


B. The Assignment Agreement created an equitable lien 
or mortgage in favor of the plaintiffs. 

The lower court held, as a conclusion of law (R. 70) 
that “the said assignment agreement created an equitable 
lien or mortgage in favor of the plaintiffs, as holders of 
senior lien notes, to the extent of their respective interests. 79 

Neither Van Senden nor his administrators had any right 

or claim to the rents from property belonging to the Loeh- 

ler Construction Company, except such right as was granted 

by the Loehler Construction Company in the assignment 

agreement. The property right of Van Senden in these 

rents was, therefore, at all times subject to the equitable 

lien impressed upon this fund for the payment of prior 

encumbrances bv the terms of the instrument itself. The 

•/ 

plaintiffs, as holders of notes secured by deeds of trust 
on the properties of Loehler Construction Company, were 
vitally interested in the rents from the properties. They 
might well have resisted any effort on the part of the Loeh¬ 
ler Construction Company to assign these rents to another 
had there been no provision in such assignment for their 
protection, on the ground that equity may insist that the 
rents and profits from property charged with a trust, be 
made applicable to the payment of such notes when the 
property is of insufficient security otherwise. In any event, 
the deed of assignment of Loehler Construction Company 
specifically provided for the payment from these rents, as 
a prior charge, of the sums due under these senior liens. 

As early as 1790 Lord Chancellor Thurlow in Ex Parte 
Wills, 1 Ves. Jr. 162, stated the theory underlying this con¬ 
ception of equity jurisdiction. In that case A, having bor¬ 
rowed certain money from B, leased land to C and assigned 
the rent to B. A went bankrupt. His assignee in bank¬ 
ruptcy sold the land, paid off a prior mortgage, but re- 
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fused to pay the residue to B on the assignment. In an 
action by B in equity, the court gave him relief, j saying: 

i 

I 

“An assignment of rents and profits is aji odd way 
of conveying; but it amounts to an equitably lien; and 
would entitle the assignee to come into Equity and 
insist upon a mortgage.’’ 1 

Jones f in his work on Mortgages (Vol. 1, Sec.|235), cites 
the language of Lord Thurlow with approval and states 
the rule: “An assignment of rents and profits of land as 
security is an equitable mortgage”. 

That no particular form of instrument is necessary in 
order to establish plaintiffs’ equitable lien is eyident from 
the following statement made by this Court in National 

_ _ i 

Bank v. Insurance and Trust Co ., 17 App. D. €. 112, 123: 

I 

“To constitute an equitable assignment!of a chose 
in action, all the authorities concur in holding that no 
particular words or special form is necessary. In¬ 
deed, it may be by parol, and, as a general rule, any¬ 
thing written, said, or done, in pursuance qf an agree¬ 
ment, and for valuable consideration, or ih considera¬ 
tion of an antecedent debt, to place a chose in action or 
fund out of the control of the owner, and appropriate 
it to or in favor of another person, amountsj to an equit¬ 
able assignment. Therefore, an agreement between a 
debtor and a creditor, that the debt shall j be paid out 
of a specific fund coming to the debtor, will operate 
as an equitable assignment. And so an order given 
by a debtor to his creditor upon a person owing money 
to such debtor, or holding funds belonging to him, di¬ 
recting such person to pay the creditor i out of such 
money or funds, will operate as an irrevocable equit¬ 
able appropriation or assignment of suc^h money or 
funds, or a sufficient part thereof, if m^de in conse¬ 
quence of a direct agreement. This is the principle or 
doctrine settled by the leading cases upon this subject, 
of Row v . Dawson, 1 Ves., Sr. 331, and Ryull v . Rowles, 
1 Ves., Sr. 348; 3 Wh. & Tudor’s Lead. bas. Eq. 380, 


i 
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382, and the notes thereon. The principle of these 
cases has been adopted and followed in numerous sub¬ 
sequent decisions, and by all standard textwriters, and 
is now the settled law upon the subject. Spain v. Ham - 
ilton, 1 Wall. 604, 624; 2 Sto. Eq. Juris., Secs. 1044, 
1047; 2 Spen. Eq. 855 et seq.” 

The case of Walker v. Brown , 165 U. S. 654, 41 L. Ed. 
865, although the fapts involved are complicated, is directly 
in point. In that case Brown was liable as surety on an 
obligation of Lloyd. In order to help Lloyd pay off the debt 
Brown loaned him $15,000 in bonds, which were deposited 
as security with the Union Bank which advanced Lloyd 
the money for paying off the debt. Lloyd was also largely 
indebted to Walker & Company for merchandise furnished 
him by the latter. Brown, the ultimate owner of the bonds, 
wrote Walker & Company that the bonds deposited with 
the Union Bank would be at the risk of the business of 
Lloyd with Walker & Company, and that any indebtedness 
owed Walker & Company by Lloyd should be paid off be¬ 
fore the bonds were returned to him. Subsequently the 
loan made by the Union Bank was paid and Brown’s bonds 
were returned to him, subsequently becoming part of his 
estate on his death. Lloyd having thereafter become insol¬ 
vent and being largely indebted to W^alker & Company, the 
question arose whether Walker & Company had a lien 
against the bonds, then part of Brown’s estate. The Su¬ 
preme Court held that the letter from Brown to Walker 
& Company was a sufficient agreement and that an inten¬ 
tion was shown thereby to impress an equitable lien on the 
bonds which was enforceable against Brown’s estate. 

See also: 

Gest v. Packiuood (1889), 39 Fed. 525; 

Wylie v . Coxe (1853), 15 How. 415; 14 L. Ed. 753; 
Fourth National Bank v. Yardley (1897), 165 U. S. 

634; 41 L. Ed. 855; 


Ketchum v . £2. Lowis (1880), 101 U. S. 3b6; 25 L. Ed. 

999; j 

Ingersoll v. Coram (1908), 211 U. S. 3^5; 53 L. Ed. 
208; ! 

Hauselt v. Harrison (1882), 105 U. S. 4(jl; 26 L. Ed. 

1075; | 

Meier v. Northwest Thresher Co. (1912), 119 Minn. 
289. 


It makes little or no difference whether the act of the 
Loehler Construction Company in executing the assign- 
ment agreement to Van Senden is called a “|;rust” or an 
“equitable assignment”. The courts reach the same result 
whether such an instrument is termed a trust, a lien or a 
mortgage. In equity the parties are boujid by their 
agreement. 

Since the lien, mortgage or trust attached upon the com¬ 
pletion of the agreement by its acceptance by Van Senden, 
all funds corning into his hands or into the jiands of his 
administrators were bound by it. These funds, therefore, 
did not become a part of Van Senden’s general estate, but 
were taken by his administrators for the sole; purposes of 
the trusts as expressed in the assignment agreement, and 
plaintiffs, under the allegations of their bill c^f complaint, 
were entitled to an accounting for such funds. 

Brown v. Walker , supra; 

Wylie v. Coxe, supra; 

Hauselt v. Harrison, supra. 


C. The Assignment Agreement is enforceable in equity 
by the plaintiffs as a contract for their benefit. 

Practically the only cases cited in appellants’ brief are 
to sustain the proposition that the agreement involved in 
this suit is one for the benefit of third persons who cannot 
enforce performance thereof. But the defendants have 
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misapplied the law, and the cases cited by them are not in 
point. 

The trend of the law with respect to third party bene¬ 
ficiary contracts has been distinctly toward liberality in 
the enforcement of such rights. The early common law 
denied recovery to a third party beneficiary on the grounds 
that such a party was not privity to the contract, and since 
the consideration for the contract had not moved from the 
beneficiary; but the courts rapidly surmounted these 
hurdles, and it is now well established from the decision of 
the United States Supreme Court and the Federal courts 
generally that equity will give relief to a third party bene¬ 
ficiary. 

Johns v. Wilson, 180 U. S. 440, 447; 45 L. Ed. 613 
(1901); 

Willard v. Wood, 135 U. S. 309; 34 L. Ed. 210; 

McKee v. Lamon, 159 U. S. 317; 40 L. Ed. 165; 

Keller v. Ashford, 133 U. S. 610; 33 L. Ed. 667; 
Ketchum v. St. Louis, 101 U. S. 306, 25 L. Ed. 999. 

In Keller v. Ashford, supra, a bill in equity was 
brought in the Supreme Court of the District of Columbia 
by one Keller, the mortgagee, against Ashford, the gran¬ 
tee of the land, subject to this mortgage, which he had 
agreed to pay. It was held after an exhaustive examina¬ 
tion of the authorities that the mortgagee, being a third 
party beneficiary, could not sue at law, but that he could 
bring suit to enforce his rights in equity. The court said: 

“In the case at bar, the promise of Ashford was to 
Thompson and not to the mortgagees, and there was 
no privity of contract between them and Ashford. The 
consideration of the promise moved from Thompson 
alone. The only object of the promise was to benefit 
him, and not to benefit the mortgagees or other en¬ 
cumbrancers; and they did not know of or assent to 
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the promise at the time it was made, noif afterwards 
do or omit any act on the faith of it. |It is clear, 
therefore, that Thompson only could maintain an ac¬ 
tion at law upon that promise. 

“In equity, as at law, the contract of the purchaser 
to pay the mortgage, being made with th^ mortgagor 
and for his benefit only, creates no direct obligation of 
the purchaser to the mortgagee. Parsons \v. Freeman, 
2 P. Wms. 664, note; S. C. Ambler 115; Oxford v. Rod- 
ley, 14 Ves. Jr. 417, 424; Re Empress Engineering Co., 
L. R. 16 Ch. Div. 125; Gandy v. Gmdy, L. R. 30 Ch. 
Div. 57, 67. I 

“But it has been held by many State cqurts of high 
authority, in accordance with the suggestion of Lord 
Hardwicke in Parsons v. Freeman, Ambler, 116, that 
in a court of equity the mortgagee may hvail himself 
of the right of the mortgagor against the purchaser.” 

i 

The cases also show that the overwhelming height of au¬ 
thority in the Federal courts allow a beneficiary to bring 
suit in a court of equity. 

In re Wolf Mfg. Industries, 56 Fed. 2nd {34 (C. C. A. 
7th—1932); 

Compagnie Francaise, etc., Vapeur v. Ronnasse, 19 
Fed. 2nd 777, 779 (C. C. A. 2nd—1927); 

Collins Mfg. Co. v. Wickmire Spencer Steel Co., 14 Fed. 

2nd 871, 874 (Dist. Ct. of Mass.—1926); 

Davis v. Dittmar, 6 Fed. 2nd 141 (C. C. A. 2nd—1925); 
Barbour v. Thomas , 7 Fed. Supp. 271, 279 (1933); 
Mobile Shipbuilding Co. v. Federal Bridge, etc., Co., 
280 Fed. 292 (C. C. A. 7th—1922); (Certiorari de¬ 
nied 260 U. S. 762—1922); j 

Princess Amusement Co. v. Wells, 271 Fed. 226 
(C. C. A. 6th—1921) (Certiorari denied 256 U. S. 
701—1921); | 

Commercial Trust Co. v. Laurens Co., 2{37 Fed. 897, 
900 (Dist. Ct. S- D. of Ga.—1920); 
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Silver King Coalition Co. v. Mining Co., 204 Fed. 166 
(C. C. A. 8th—1913); 

Daniel v. Goodyear Shoe Macli. Co., 144 Fed. 679 
(C. C. A. 2nd—1906); 

Quigley v. Spencer Stone Co., 143 Fed. 86, 89 (C. C. A. 
7th—1906); 

Jessup v. Illinois Central R. R. Co., 43 Fed. 483 (Dist. 
Ct. of Northern Illinois). 

The court in In re Wolf Mfg. Industries, supra, says: 

“Both Illinois and Indiana recognize the rule that 
third persons for whose benefit a contract is made may 
bring action thereon (citing cases). And, despite what 
mav be the rule in various other commonwealths, the 
same rule has long abided in the Federal courts (citing 
cases) * * * ” 

Judge Harlan, later Chief Justice of the United States 
Supreme Court, in holding that a third party beneficiary 
may sue in equity says in Jessup v. III. Cent. R. R. Co., 

supra: 

“ * * * The agreement of the Illinois Central 

Railroad Company to assume the lease of the Cedar 
Falls road created no direct obligation on its part to 
the Cedar Falls Company, or to the trustee in the 
mortgage of September 22, 1866, that could be en¬ 
forced by an action at law. Only by a suit in equity, to 
which the Cedar Falls Company, in some form was a 
party, could the trustee obtain the benefit of the as¬ 
sumption by the Illinois Central Railroad Company of 
the lease of the Cedar Falls road to the Dubuque Com¬ 
pany * * * ”. 

» 

There are suggestions and statements in the books in¬ 
dicating that a third party beneficiary, in order to sue, must 
be the “sole beneficiary” of the contract. This is an over- 
strict statement of the law; but it is submitted that a read- 
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ing of the contract involved in this case shows j clearly that 
the holders of notes secured by senior liens cjn the prop¬ 
erties involved in this case were the sole, or 'at least the 
prior beneficiaries under the contract, and that the parties 
to the instrument intended that interest and o|her charges 
under the indebtedness secured by these senior!liens should 
be paid before Van Senden should have any property in¬ 
terest in the notes. Paragraph 3 of the Assignment Agree¬ 
ment is as follows: 

“3. The said G. G. Loehler Constructiojn Company, 
Inc., does further agree that the said Herman W. Van 
Senden shall charge the usual real estate! commission 
for collection of said rents, and deduct thje same as a 
first charge on the same; and thereafter the said Her¬ 
man W. Van Senden shall apply the net irents to the 
payment of all interest, and other charges under in¬ 
debtedness secured by lien senior’to the lien securing 
the aforesaid notes; * * * ”. 

The defendant administrators themselves so construed 
the contract and denied under oath that either) they or the 
G. G. Loehler Construction Company had any interest what¬ 
ever in the rents collected pursuant to the assignment until 
interest on the prior liens had been paid. Inj their inter¬ 
vening petition filed on an attempted garnishment of these 
rents on an attachment against the G. G. Loehler Construc¬ 
tion Company, the defendant administrators said: 

“That petitioners (the Van Senden administrators) 
are the owners of said fund held by said Garnishee, 
aggregating approximately $1,900.00, received by said 
Garnishee as their agent, in the form of rents, under 
said assignment; that defendant has not, and never 
has had any interest therein, and makes no claim to 
all or any part of said rents; that a large part, if not 
all of said $1,900.00 so held by said Gariiishee is re¬ 
quired to pay the interest money now due that has 
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accrued on the notes secured by trusts on the prop¬ 
erty described in said assignment and which interest 
must be paid by petitioners according to the terms of 
said assignment before any of said fund held by said 
Garnishee will become the property of petitioners; 
* * * ” (R. 61). 

The plaintiffs were found by the trial court to be 
the parties holding notes secured by senior liens, and no 
exceptions were taken to these findings of the court (R. 
66-69). Payments were actually made to the plaintiffs by 
the defendant administrators pursuant to said assignment, 
and for application on interest due upon the trusts, and 
were received by the plaintiffs for this purpose (See state¬ 
ment of account of National Savings & Trust Company 
(R. 52) and paragraph 11 of answer of defendant admin¬ 
istrators (R. 24)). It is submitted that the plaintiffs were 
clearlv the beneficiaries under the contract and entitled to 
sue in equity to enforce it. 

We find support for our position in many well reasoned 
Supreme Court and Federal court decisions. These cases 
hold that a third party may sue even though the contract 
was not made exclusively for his benefit and even though 
he was not specifically mentioned in the contract. 

Hagan v. Scottish Union & National Insurance Co., 
186 U. S. 423, 429; 46 L. Ed. 1229,1233; 

Millet v. Omaha Nat’l Bank, 30 Fed. 2nd 665 (C. C. A. 
8th—1929); 

Maumen Valley Elec. Co. v. City of Toledo, 13 Fed. 

2nd 98,104 (C. C. A. 6th—1926); 

In re Walker Grain Co., 3 Fed. 2d 872, 874 (C. C. A. 
5th—1925); 

Philadelphia Rubber Works Co. v. U. S. Rubber Re¬ 
claim. Works. 277 Fed. 171, 179 (C. C. A. 2nd— 

1921). 
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In Hagen v. Scottish Union & National Insurance Co., 
supra, Mr. Justice Peckham says: ! 

4 ‘We concur in the view that bv virtue 6f the lan- 

* 

guage contained in the policy ‘on account 6f whom it 
may concern’, it is not necessary that the person who 
takes out such a policy should have at that time any 
specific individual in mind. If he intended; the policy 
should cover the interest of any person tq whom he 
might sell the entire or any part of the interest in¬ 
sured, that would be enough. * * *” 

i 

Again in Philadelphia R. Works Co. v. U. S.\ Rubber R. 
W'orks, the court said: 

“The plaintiff is entitled in equity to maintain this 
suit against the Madison Company to the ^ame extent 
as the U. S. Rubber Reclaiming Company, Inc., could 
have maintained it. It is immaterial whether the con¬ 
tract was made and intended for the benefit of the 
creditor (plaintiff) or the U. S. Rubber Reclaiming 
Co., for the plaintiff has all the rights of both to en¬ 
force the obligation as against the Madisoii Company. 
(Citing cases) * * j 

i 

Counsel for the appellants have cited at pagek 12, 13 and 
14 of their brief several Supreme Court and Federal court 
decisions, which at first blush may seem to be it war with 
the conclusions reached in the cases which we have cited. 
However, an examination of those cases shoves that they 
are not inconsistent with any of the cases herein cited, but 
indeed are in accord with them. 

Constable v. S. S. Co., 154 U. S. 51, 38 L. Ed. 903 (cited 
at page 13 of appellants’ brief) involved a iquestion of 
construing two contracts together. The defendant promised 
a collector of duties to be responsible for losses by fire; 
but the consignee had already directly contracted with the 
defendant to carry this risk himself. It wa$ held by a 
divided court that the consignee could not hold; the defend- 
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ant on its promise to the collector. The dissent found no 
conflict between the contracts and held that the consignee 
could maintain a libel in admiralty. Palpably this decision 
is correct since the claim itself was not one which would 
merit relief. However, there is nothing in the case which 
precludes a third party beneficiary from enforcing his 
rights in a court of equity where the facts sustain his bill. 

Counsel for the appellants also cite German Alliance In¬ 
surance Co. v. Home Water Co., 226 IT. S. 220 (Appellants’ 
brief, p. 13) for the proposition that the beneficiary of a 
third party contract may not recover. The court there 
held that a citizen has not rights by virtue of a w^ater 
company’s contract to supply water for putting out fires 
since that contract is not made for the benefit of the par¬ 
ticular citizen. This was an action at law. The case is 
in accord with the great weight of authority. On the other 
hand, it is equally well known that this type of case con¬ 
stitutes a recognized exception in the law of third party 
contracts. Even jurisdictions which allow recovery in ordi¬ 
nary third party contracts refuse their aid in contracts of 
this nature. The courts have drawn this pardonable re¬ 
finement because of the unlimited risks that arise from 
granting recovery in such cases. The courts are in short 
motivated by a desire to limit liability where the facts 
show that the promisor clearly never contemplated such 
contingencies. 

See Willston, the Law of Contracts, Sec. 373, (1920). 

On page 14 of the Appellants ’ brief the case of National 
Savings Bank v. Ward, 100 U. S. 195, which arose in the 
District of Columbia, is cited. The issue there was whether 
an attorney could be held in an action ex delicto for negli¬ 
gence in the examination of a title. This was not a suit 
on a contract and it was an action at law. There is not 
the slightest intimation in the case to justify a conclusion 
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that a third party beneficiary cannot bring suit in equity. 
Moreover, counsel for the appellants have not cited a single 
case in their brief which holds that a beneficiarv mav not 

I W V 

maintain a bill in equity to enforce his contract rights. 

The last case cited by appellants in suppojrt of their 
proposition is In re United Cigar Stores Co., TfO Fed. 2nd 
313, cited at page 14 of appellants’ brief. The jquestion in 
that case was whether the plaintiff as a third jparty could 
sue on an agreement for the operation and management 
of a certain piece of property. The agreement provided 
that the United Cigar Stores Company and the third party 
would share equally all net profits and losses i]n the man¬ 
agement of the property. The court refused to give aid 
to the plaintiff. The language of the opinion clearly shows 
that the agreement was not such as to create an absolute 
right in the third party. Surely, no one woiild contend 
that where the agreement is not such as to £ive rights 
to the plaintiff a court should create such rights. The 
court says at page 315: 

“This option to retain the fund or turn it over to a 
bank, considered with the interest provisiojn, leads to 
the conclusion that United was free to us^ the gross 
revenues in its general business and without ever seg¬ 
regating the net profits at all. This power militates 
against the thought of an imposed duty of setting 
aside the money in a specific fund or establishing a 
res * * 

Further it is implicit from the opinion thatj the court 
recognizes the right of a third party to sue where it is 
“clearly intended” to benefit him by the contracj:. Counsel 
for the appellees have already shown that it \Vas clearly 
the intent of the contracting parties to benefit the present 
plaintiffs by their assignment agreement. 

This leads us to the question of the enforceability of 
third party contracts in the District of Columbia. The 
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law of the District of Columbia is in complete accord with 
the law as set forth by the overwhelming number of fed¬ 
eral decisions. 

Keller v. Ashford, supra; 

Willard v. Wood, supra. 

Both Keller v. Ashford and Willard v. Wood are cases 
involving the right of a third party beneficiary to enforce 
his rights in a court of equity. In both cases the United 
States Supreme Court, applying the law of the District 
of Columbia, recognized the right of a beneficiary to sue 
in equity. In Willard v. Wood, the court says: 

“If the agreement of the grantee is considered as 
in the nature of assumpsit, implied from his accept¬ 
ance of the deed, still, being made with the grantor 
only and for his benefit, upon a consideration moving 
from him alone, there being no privity of contract 
between the grantee and the mortgagee, and the latter 
not having known of or assented to the agreement at 
the time it was made, nor having since done or omitted 
any act on the faith of it, it follows that, by the law 
as declared by this court, and prevailing in the District 
of Columbia, the mortgagee cannot maintain an action 
at law against the grantee. Keller v . Ashford, 133 U. 
S. 610, 620-622 (33: 667, 672), and Second Nat. Bank 
v. Grand Lodge, 98 U. S. 123 (25: 75), there cited. 
The payments made by the grantee, and accepted by 
the mortgagee, on account of the mortgage debt, were 
made pursuant to the grantee’s contract with the mort¬ 
gagor, and did not create, or warrant to be inferred, 
a new contract between the grantee and the mortgagee. 
Moreover, if the grantee’s liability was in assumpsit 
onlv, it was, in anv view of the case, barred by the 
Statute of Limitations in three years. 

4 ‘In the District of Columbia, the onlv remedy of the 
mortgagee against the grantee was, as adjudged upon 
great consideration in Keller v. Ashford, above cited, 
by bill in equity, in which he might avail himself of 
the right of the mortgagor against his grantee, be- 
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cause in equity a creditor is entitled to ak*ail himself 
of a security which his debtor holds from ja third per¬ 
son for the payment of the debt.” 

Having established the plaintiff’s rights to she, the ques¬ 
tion is raised as to the effect of the alleged direction of 
the Loehler Construction Company to the defendant ad¬ 
ministrators to pay it part of the funds in theijr hands and 
apply the balance of their indebtedness to Van Senden. It 
would seem that since Van Senden, by the assignment 
agreement, assumed the duty to apply the n^t rents, ex¬ 
clusive of his commissions, to the payment of interest and 
other charges on “senior liens,” and that having acted on 
and under such an agreement, and the plaintiffs having 
accepted payments from Van Senden which were made by 
virtue of the assignment agreement, that the defendants 
cannot be heard now to say that what was in fact a con¬ 
tract is not a contract, and that the defendants may revoke 
the contract at their own caprice or fancy. We submit that 
the plaintiffs have impliedly, if not expressly, accepted the 
assignment agreement by their conduct in the receipt of 
payments from Van Senden. It is well established that a 
third party beneficiary contract having once | taken legal 
effect cannot be recalled or rescinded to the cjetriment of 
the party named as beneficiary unless such| beneficiary 
assents to such revocation. 


Starbird v. Cranston, 24 Colo. 20; 48 Pac. 


652; 


Bay v. Williams, 112 Ill. 91, 54 Am. Rep. 209; 

Cobb v. Heron, 78 Ill. App. 654; 180 Ill. 49^ 

Boyers v. Gosnell, 58 Mo. 589; 

Gifford v . Corigan, 117 N. Y. 257; 22 N. Ej. 756; 

Keller v . Parish, 196 N. C. 733; j 

Sedwick v. Blanchard, 164 Wis. 421; 160 ]Nj. W. 267; 
Tiueeddale v. Tweeddale, 116 Wis. 517; |96 Am. St. 
Rep. 1003. 
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In any event, the facts in the instant case definitely nega¬ 
tive the right of the defendant administrators to take ad¬ 
vantage of the death of Van Senden as “terminating” the 
contract, or of the alleged oral instructions of the Loehler 
Construction Company purported to have been given on 
June 20, 1930, to make other disposition of the fund in 
their hands. It is submitted that Van Senden ? s death did 
not and could not terminate the contract in so far as plain¬ 
tiffs’ rights thereunder are concerned; and the defendant 
administrators having no claim or title whatever to the 
rents except by virtue of the assignment instrument itself 
cannot be heard in equity to claim the benefits under the 
agreement without assuming the obligations as well. The 
testimonv before the Auditor shows that the defendant ad- 
minis!rators had substantial funds in hand on Mav 29, 
1930, applicable to interest and taxes which they failed to 
pay, and that the entire amount which plaintiffs have been 
held entitled to recover was in the hands of the defendant 
administrators on June 19, 1930, prior to their alleged re¬ 
ceipt of instructions from the Loehler Construction Com¬ 
pany to make other disposition of the fund. It must strike 
the court as significant that the defendant administrators 
agreed to pay and did pay over to the Loehler Construc¬ 
tion Company the sum of $250.00 in cash, as an inducement 
necessary to procure the direction from that company to 
apply the balance of the funds to the Van Senden indebted¬ 
ness. If, as claimed by the defendant administrators they 
had authority to make such application without the con¬ 
sent of the Loehler Construction Company, why did they 
hold out the $250.00 “bonus” in order to procure the writ¬ 
ten directions which they sought! It is significant also 
to note that the money was not paid over to the Loehler 
Construction Company until August 8 , 1930 (R. 68), and 
it is admitted in the answer of the defendant administra¬ 
tors (R. 24) that the balance of the funds in the hands of 
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the administrators was not applied to the Van jSenden in¬ 
debtedness until some time after June 20,1930. j 
In any event, on June 19, 1930, the defendant adminis¬ 
trators had moneys in their hands which, by! their own 
admission (R. 74), were applicable under the assignment 
agreement to the payment of taxes on the properties and 
interest and principal then overdue on the notes held by 
the plaintiffs. The defendant administrators held this fund 
from that date until August 8, 1930, without ipaking any 
application of it, and do not contend that th^y received 
any written instructions from the Loehler Cpnstruction 
Company to make any disposition of it prior tjo June 19, 
1930 (R. 72-73). Strong doubt may be inferred as to the 
existence in fact of the oral instructions alleged to have 
been given on June 20, 1930; but even assuming that such 
instructions were then given and the right of the parties 
to give and to act on them, the defendant administrators 
owed plaintiffs a duty prior to that time to pay out the 
moneys in their hands for the purposes mentioned in the 
assignment. The defendant administrators will !not be per¬ 
mitted in a court of equity, by attempted collusibn with the 
Loehler Construction Company, to defeat thO equitable 
rights of the plaintiffs under the assignment agreement 
entered into for plaintiffs’ benefit and under which they 
held a substantial interest. 

IL 

THE DEFENDANT ADMINISTRATORS WERE PROP¬ 
ERLY CHARGEABLE TO THE PLAINTIFFS FOR 
THE ENTIRE NET RENTS IN THEIRj HANDS, 
WITH INTEREST THEREON. 

If plaintiff’s bill of complaint states a cause of action 
in equity entitling them to an accounting froip the Van 
Senden administrators of rents and profits received from 
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the property under ithe assignment agreement, the answer 
interposed by the defendant administrators to this bill of 
complaint was wholly insufficient in law or equity to con¬ 
stitute a defense to the suit. As has been heretofore set 
out in the statement of facts, supra, this answer admitted 
all of the essential allegations of fact in the bill of com¬ 
plaint. It sought to avoid the legal result of these facts 
by averring conclusions of law to the effect that the plain¬ 
tiffs had no interest in the assignment, that the rents were 
the exclusive property of the Loehler Construction Com¬ 
pany and that they were held by Van Senden “subject to 
any creditor’s lien he might have thereon, or to such dis¬ 
position as the said defendant G. G. Loehler Construction 
Company might direct and defendants’ intestate might con¬ 
sent to” (R. 21-22). The answer averred in one sentence 
lhat Van Senden’s death terminated the instrument and 
in the next admitted that the defendant administrators col¬ 
lected rents thereafter under the instrument and “assumed 
to act under said instrument” (R. 22-23). The answer 

averred that the monevs disbursed bv the administrators 

% * 

were the property of the defendant Loehler Construction 
Company, subject only to the interest reserved to Van 
Senden in said instrument (R. 24), although the same ad¬ 
ministrators had previously stated under oath (R. 61) that 
the Loehler Construction Company had no property inter¬ 
est whatever in said rents. The only facts put in issue 
by the answer are found in the denials of certain allega¬ 
tions contained in the 14th and 15th paragraphs of the bill 
of complaint respecting the detailed terms of the fore¬ 
closure sales of the properties, following default in pay¬ 
ment of the second trust notes, and with respect to the 
amount of the deficiencies remaining on these notes. These 
denials did not in any way affect the right of the plaintiffs 
to the accounting prayed for in the bill and could only 
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affect the amounts which plaintiffs were entitled to recover 
on such an accounting. 

The court, on motion of the plaintiffs, properly struck 
from the answer certain of the more glaring jconclusions 
of law found in paragraphs 7 and 12 of the answier and then 
on motion struck out the entire answer of the defendant 
administrators as containing no allegations of fact which 
would bar the plaintiffs from the relief claimed! It is sub¬ 
mitted that this action of the court was wholly jproper and 
a detailed examination of the averments of thd bill and of 
the answer of the administrators, paragraph by: paragraph, 
will show that no other course was open to the! trial court, 
it having once determined that plaintiffs’ bill of complaint 
stated a cause cognizable in equity. 

The defendant administrators having elected to stand 
on their answer and declining to ask leave to!amend, the 
court entered a decree (R. 29) declaring the defendant ad¬ 
ministrators liable to the plaintiffs for the | accounting- 
claimed by them and, as heretofore stated, Referred the 
cause to the Auditor to determine this accounting and to 
recommend in addition what interest, costs and reasonable 
attorneys’ fees should be assessed against the defendant 
administrators by reason of the matters and things alleged 
in plaintiffs’ bill of complaint (R. 29-31). It is submitted 
that this was the proper action for the court |to take and 
that the defendant administrators cannot complain of this 
action, they having elected in reality to stand or fall on 
the sufficiency of plaintiffs’ bill of complaint, i 

As to the answer of the defendant G. G. Loehler Con¬ 
struction Company (R. 19) hearing was had by the court 
on all of the issues of fact raised therein. The facts found 
by the trial justice (R. 66-69), supporting thg allegations 
of plaintiffs’ bill of complaint, were not excepted to by 
either of the defendants save only the three lides in Find- 


i 


i 
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mg- No. 6 with respect to the legal effect of the acts of the 
parties under the Assignment Agreement, as shown by the 
Auditor’s Report (R. 70). 

The Van Senden administrators complain, however, of 
the findings of the Auditor awarding to the plaintiffs the 
entire fund of net rents in their hands, with interest 
thereon. 

There was no dispute before the Auditor as to the 
amount of money which had been received by Van Senden 
and the administrators from rents from the properties 
above the amount disbursed on account of prior liens, nor 
was there any dispute as to the existence on May 29, 1930, 
of substantial defaults in principal and interest on the 
notes secured by these prior liens. These defaults ma¬ 
terially exceeded the rents which were paid to Van Senden 
and his administrators (see Schedule B to Auditor’s Re¬ 
port, R. 42, 43). It was likewise shown that on June 19, 
1929, the day before the alleged verbal instructions given 
by Loehler to the defendant administrators, all of the 
moneys for which accounting is here sought, were in the 
hands of the administrators (R. 52, 53, 62), and that on 
that date no attempt had been made by the Loehler Con¬ 
struction Company to revoke the assignment agreement. 

The defendant administrators, in their exceptions to the 
Auditor’s Report, object that the Auditor did not hold that 
the defendant administrators were entitled at the end of 
each month to apply ‘‘surplus rents” to the Van Senden 
indebtedness without taking into consideration accrued 
interest on prior liens. 

It is submitted that such rents were properly chargeable 
for accrued interest^ even though that interest was not yet 
due. It was clearly within the contemplation of both 
Loehler and Van Senden that interest accruing every six 
months should be paid from the rents, and indeed it was 
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necessary for the protection of the security pf the third 
lien notes held by Van Senden that this interest be in 
fact paid. 

But in any event the defendant administrators estopped 
themselves from raising this point by the admission in 
their answer, which plaintiffs introduced in evidence be¬ 
fore the Auditor (R. 64), that the sum of $3,lbl.50 (later 
corrected to $3,224.00) had not theretofore bpen applied 
on account of the Loehler indebtedness to "Vlan Senden, 
and that said sum was disbursed for said purpose after 
June 20, 1930 (R. 24). The defendant administrators 
then, by their own admission, on the morning pf June 20, 
1930, had in their hands the sum of $3,191.50 under the 
assignment agreement, which sum was applicable, by its 
terms, to the payment of overdue charges of interest and 
principal on the prior liens secured upon the properties. 

The only other substantive exception to thp report of 
the Auditor (aside from the allowance of attorneys’ fees, 
which will be treated separately hereafter) relates to his 
charging the defendant administrators with ^interest on 
the funds in their hands from and after Juile 20, 1930. 
Inasmuch as the defendant administrators wefe found to 

l 

have that fund in their hands on June 20, 1930, which 
should have been applied on or before that (late to the 
payment of interest and principal of prior li^ns held by 
the plaintiffs, the plaintiffs obviously are entitled to re¬ 
cover from the defendant administrators interest on the 
principal sum from the date when it was payable. The 
amount payable on that date was not unliquidated as con¬ 
tended by the defendant administrators, but was a definite 
liquidated fund in their hands. 
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III. 

THE COURT HAD POWER TO ASSESS AN AT¬ 
TORNEYS’ FEE FOR THE PLAINTIFFS AGAINST 
THE DEFENDANT ADMINISTRATORS UNDER 
ALL THE CIRCUMSTANCES OF THIS CASE. 

The objection of the defendant administrators to the as¬ 
sessment against them of an attorneys’ fee of $750.00 to 
counsel for the plaintiffs appears to be based on the con¬ 
tention that the right to such a fee is barred by the pro¬ 
visions of Title 10, Chap. 1, Sec. 2 of the District of Co¬ 
lumbia Code of 1929. This section of the statute is com¬ 
monly known as the “fee bill.” It has application, how¬ 
ever, only to fees and costs which are strictlv chargeable 
as between party land party, and does not refer to the 
power of a court of equity to regulate fees of counsel and 
other expenses and charges as between solicitor and client. 

In the case of Eichelberger v. Symons, 53 App. D. C. 
116, this court quoted with approval from the language 
of the Supreme Court of the United States in Trustees v. 
Greenough, 105 U. S. 527, as follows: 

“The fee bill is intended to regulate only those fees 
and costs which are strictly chargeable as between 
party and party, and not to regulate the fees of coun¬ 
sel and other expenses and charges as between solici¬ 
tor and client, nor the power of a court of equity, in 
cases of administration of funds under its control, to 
make such allowance to the parties out of the fund as 
justice and equity may require.” 

Elsewhere in the case of Trustees v. Greenough, supra, 
the Supreme Court; of the United States, which affirmed 
allowance of attorneys’ fees by a court of equity out of a 
trust fund under control of the court, said: 

“The court below should have considerable latitude 
of discretion on the subject since it has far better 
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means of knowing what is just and reasonable than an 
appellate court can have. It is not shown in( this case, 
by the appellants, that any of these allowances are 
excessive * * 

I 

This court has heretofore expressly declined (to rule on 
the question whether or not attorneys’ fees maV properly 
be allowed by an equity court from a fund inj its hands 
(See Fletcher v. Coomes, 52 App. D. C. 159). |The ques¬ 
tion, however, is squarely presented to it for decision 
here. 

The Supreme Court of the United States has expressly 
held that the right of Federal Courts to allow costs does 
not rest upon an express statutory enactment of Congress 
(such as the fee bill), but upon “usage long continued and 
confirmed by implication from provision in many stat¬ 
utes.” ( Newton v. Consolidated Gas Company |, 265 U. S. 
(S, 68 L. Ed. 909.) ! 

In the case of Niday v. Graef, 279 Fed. 941, the Circuit 
Court of Appeals for the Ninth Circuit approved an allow¬ 
ance of an attorneys’ fee of $600.00 to be charged against 
the defendant in an equity suit for the cancellation of a 
deed which was held to have been obtained through the 
exercise of undue influence by a person occupying a fidu¬ 
ciary relationship to the grantor. 

In the case In re Peterson , 253 U. S. 300, 64 L. Ed. 919, 
the Supreme Court of the United States approved the 
taxing of an auditor’s fee and expenses as cpsts against 
the losing party. 

The opinion of the Circuit Court of Appeals for the 
Eighth Circuit in the case of Guardian Trust Company v. 
Kansas City Southern Railivay Co., 28 Fedl (2d) 233, 
contains an elaborate discussion of the inherent power of 
United States courts of equity to allow attorneys ’ fees 
as costs “between solicitor and client” and to assess such 
costs against the losing party aside from or irrespective 
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of statutory provisions concerning taxable costs. As was 
said in that case: “Such allowances have been made in 
many cases of various classes whenever the special facts 
warranted.’ ’ 

In the Guardian Trust Company case the court found 
that a gross charge of fraud and misconduct had been 
made against the trustee and had not been sustained; 
that the ground for the suit was false, vexatious, wanton 
and oppressive; and the court directed a special allow¬ 
ance of attorneys’ fees. This case was reversed bv the 
Supreme Court of the United States (281 U. S. 1) on 
other grounds, the Supreme Court expressly refusing to 
state an opinion as to whether or not “federal equity 
courts have jurisdiction to allow costs as between solicitor 
and client and to include therein attorneys’ fees in excess 
of the amount prescribed by statute.” The opinion of 
the Circuit Court of Appeals is commended to the atten¬ 
tion of this Court as containing a careful analysis of the 
law on this subject. 

Perry on Trusts and Trustees , 7th Ed. Par. 900, refers 
to various cases in which costs are properly assessable 
against a trustee, and included in these are the following: 

“If the misconduct or failure of the trustee to per¬ 
form his duty |or his mere caprice or obstinacy (or 
his unjustifiable denial of the interest of the cestui) 
renders a suit necessary, he must pay the costs. * * * 
So if a trustee sets up a claim of his own to the trust 
property, and fails in the claim, he must pay all the 
costs. * * * So, if a trustee has some private inter¬ 
est of his own separate from and independent of the 
trust and he compels the cestui que trust to come into 
a court of equity merely for the purpose of procuring 
a decision at the expense of the state upon some point 
relating to his own private interest, the court will de¬ 
cree him to pay the whole costs. * * * So, where 
trustees in their answer pleaded ignorance of the trust 
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but the court inferred from the papers annexed to the 
answer an intention to defeat the ends of justice, costs 
were imposed upon the trustees. * * * So, if the 

trustee set up any unfounded or inequitable defense.’’ 

It is respectfully submitted that the peculiar circum¬ 
stances of this ease entitled the lower court in its! discretion 
to assess an attorneys’ fee in favor of plaintiffs’ counsel 
and to charge this fee against the defendant administrators. 
The defendant administrators in this case were guilty of a 
gross and wilful refusal to perform their dutyj under the 
trust. They put the plaintiffs to the expense of maintaining 
a suit as cestui que trustent for the enforcement of rights 
that should have been accorded them as a mattef of course. 

i 

The defendant administrators sought to usb the trust 
instrument for the benefit of their intestate in flagrant dis- 

i 

regard of the provisions of the trust imposed hpon them. 
They contended, on the one hand, that the instrument ceased 
to exist after Van Senden’s death, and at the same time 
continued to collect rents thereunder and attempted to 
seize its benefits. In order to obtain payment tp them of a 
portion of the fund, which had been attached, they stated 
under oath that the Loehler Construction Company had no 
property interest whatever in it and that if thpy received 
it they would be obliged to pay the funds out in accordance 
with the terms of the trust before the Van Senden estate 
had any interest therein. Two months later, having ob¬ 
tained the money, they swear (in their answer) that the 
fund belonged at all times to the Loehler Construction Com¬ 
pany subject only to their rightful liens against it and de¬ 
nied wholly the interest of the plaintiffs therein. The 
Van Senden administrators admitted in their answer that 
the funds applicable to plaintiffs ’ notes were in their hands 
on June 19,1930, but in the hearing before the .Auditor they 
sought to impeach their own answer by contending that 
a large portion of these funds had been applied by Van 


Senden to the payment of his claims before his death. They 
contended at one moment that they had a right to retain 
the funds as a creditor of the Loehler Construction Com¬ 
pany; and in the next they paid the Loehler Construction 
Company $250 in order to procure from it on June 17, 1930, 
a letter authorizing them to apply the funds toward the 
Van Senden claim, in deprivation of the rights of the plain¬ 
tiffs. It would be difficult, indeed, to find a more glaring 
example of wailful misconduct on the part of trustees than 
that of the defendant administrators in dealing with this 
trust property. 

Under these circumstances it is submitted that a court 
of equity has inherent jurisdiction as set out by Judge 
Booth in Guardian Trust Company v. Kansas City South¬ 
ern Railway Co., supra, to assess against the defendant 
administrators attorneys’ fees in favor of plaintiffs’ coun¬ 
sel. 

IV. 

LIABILITY OP THE G. G. LOEHLER CONSTRUCTION 

COMPANY. 

Counsel for the defendant G. G. Loehler Construction 
Company, in his brief, complains that there was no deter¬ 
mination by the trial court of the liability of G. G. Loehler 
Construction Company. The execution and delivery by 
that company of the notes involved in this suit, the consid¬ 
eration therefor, and the rights of the plaintiffs as holders 
thereof, are set out specifically and in detail in findings of 
fact entered by the trial justice (R. 66-69), and no excep¬ 
tions were taken by that defendant to the findings of fact 
of the court with respect thereto. The trial court was pre¬ 
pared to admit the right of the Loehler Construction Com¬ 
pany to have the cause again referred to the Auditor to 
give that defendant an opportunity to be heard specifically 
on the question of the extent of its liability under these 
notes; but as was stated in finding No. 10: 


“In order to avoid the costs of a re-refereiice of the 
case to the Auditor, defendant G. G. Loehler Construc¬ 
tion Company, Inc., in open court accepted sa}d Report 
(of the Auditor) as correctly reflecting the fcjreclosure 
proceedings and the moneys received and disbursed un¬ 
der the assignment and power of attorney attached to 
plaintiffs’ bill of complaint, but Herman W. iVan Sen- 
den during his life, and after his death by tile defend¬ 
ant administrators of his estate.” (R. 69.) 

The objections of the defendant G. G. Loehler Construc¬ 
tion Company, Inc., to the reference to the Auditor (R. 32- 
33) relate only to the legal sufficiency of plaintiffs’ bill of 
complaint in equity and to the legal interpretation of the 
assignment agreement forming the basis of the plaintiffs’ 
claim. Plaintiffs in the final decree “made to the court 
no request for an additional deficiency decree against the 
defendant G. G. Loehler Construction Company on the 
promissory notes involved herein beyond the payment of 
the sums provided in Paragraph 4 of this decree !to be paid 
them by the defendant administrators”, and no deficiency 
decree was entered against G. G. Loehler Construction Com- 
pany. The objections of this defendant therefore are 
wholly without foundation. j 

i 

Conclusion. 

i 

For the foregoing reasons it is respectfully! submitted 
that the decree of the Supreme Court of the District of 
Columbia should be affirmed. 

Chas. A. DoUGLAp, 
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APPELLANT ADMINISTRATORS’ REPLY BRIEF. 

Appellees’ brief evades the direct issue presented in 
appellant administrators’ brief (p. 10), viz.: 

“Did plaintiffs have a plain, complete and adequate 
remedy at law”, 

and presents and argues as an alternative proposition (ap¬ 
pellees’ brief, p. 14): 

“The sufficiency of plaintiffs’ bill of con|iplaint as 
stating a cause of action against the defendant ad¬ 
ministrators.” 

i 

Whether the cause of action is at law or in Equity ap¬ 
pears only inferentially, but nowhere in their | brief do 
counsel for appellees affirmatively assert or attempt to 


show that they were without a plain, complete, and ade¬ 
quate remedy at law. 


The first chapter in appellees ’ brief (pp. 14-16) under 
the heading “The Plaintiffs’ Bill of Complaint Entitles 
Them to Equitable Relief” rests solely upon the false as¬ 
sumption that appellant construction company gave the 
assignment (Brf., pp. 15-16) as further security “for its 
existing indebtedness” by “applying the rents, from the 
property already bound according to priority of lien”. 
There is no claim that any consideration passed for this 
“further security”. This is a reversal of their averments 
in their bill (par. 7, R. 6-7) wherein they represent: 

“7. Thereafter on the 13th day of June, 1929, the 
defendant, G. G. Loehler Construction Co., Inc., being 
indebted to Herman W. Van Senden in the amount of 
$4,000 did deliver to the said Herman W. Van Senden 
$10,000 principal amount of deferred lien second trust 
notes secured upon premises 609 F Street, N. W., 
* *; and as further security for said obligation 

the said defendant G. G. Loehler Construction Co., 
Inc., and the said Herman TT r . Van Senden did execute 
a certain agreement entitled i Assignment and Poiver 
of Attorney’ ” * * *. (Italics mine.) 

Appellees are bound by the allegations of their bill, par¬ 
ticularly in the absence of anv finding of fact to the con- 
trarv bv the court. 

m/ m 


The next chapter in appellees’ brief (pp. 16-2/0 entitled, 
“A. The Assignment Agreement Constituted Van Senden 
and His Administrators Trustees for the Plaintiffs as Their 
Interest Might Appear”, proceeds upon the erroneous as¬ 
sumption that appellees had an equitable lien on the fund 
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prior to and at the time the assignment Was given 

i 

acquired for valuable consideration (which appellees did 
not have), and the cases therein cited and relied upon by 
appellees in support of the proposition as thus! advanced. 
As appellees had no lien on the fund prior to and at the 
time the assignment was given— Freedmans S. T. Co. v. 
Shepherd , 127 U. S. 494, syls. 2 & 3—the cases c .ted in this 
chapter have no application to the case at bar. 

Attention is invited to the statement appealing on p. 
17, viz.: 

“The intention of the parties to the instrument to 
create a trust is evident from several circumstances; 

j * 

first, the indebtedness of Loehler Construction Com¬ 
pany and its desire to see this indebtedness secured 
and paid off; * * V’ 

. I 

If the assigmnent agreement was in fact gifen by ap¬ 
pellant construction company for the purpose, !as counsel 
for appellees here contend, “to see that the indebtedness 
of” the construction company to appellees wa^ “secured 
and paid off” (which counsel for appellant adnfinistrators 
deny), it was without consideration, and, further, appel¬ 
lees never accepted the assignment, and if they did, they 
destroyed and terminated the instrument by tjieir action 
in foreclosing under the second trusts for nonpayment of 
the principal upon maturity. Having destroyed and ter¬ 
minated the assignment by their voluntary acts tjiey cannot 
in equity be heard to insist upon the assignment being 
executed according to its tenor. 

I 

The next chapter in appellees’ brief (pp. 22-o), entitled 
“B. The Assignment Agreement Created an Equitable 
Lien or Mortgage in Favor of the Plaintiffs” (pnd all the 

2w i 
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decisions therein cited), is to the effect that an order given 
bv a debtor to his creditor for valuable consideration to 
receive a particular fund creates an equitable lien to the 
extent of the order on the fund assigned. No such ques¬ 
tion is present in this case. There is no claim that 
Loehler Construction Company gave any of appellees an 
order on Van Senden, and there is no evidence that any 
of appellees had actual knowledge of the existence of the 
assignment until after foreclosure. There is no evidence 
that at the date of the assignment to Van Senden the 
Loehler Construction Company was then in default in any 
payment to appellees. Therefore, no consideration could 
have flowed to the Construction Company from appellees 
for said assignment, without which it was unenforceable. 


The next chapter in appellees’ brief (pp. 23-37), entitled 
“C. The Assignment Agreement is Enforceable in Equity 
by the Plaintiffs a$ a Contract for Their Benefit”, pro¬ 
ceeds upon the erroneous assumption that Van Senden 
assumed the Construction Company’s indebtedness to ap¬ 
pellees and agreed to pay the same. There was no assump¬ 
tion by Van Senden of any indebtedness of the Construc¬ 
tion Company shown by the record before the court which 
renders this entire chapter in appellees’ brief extraneous 
to any question present in the case at bar. 


The next chapter in appellees’ brief (pp. 37-42), entitled 
“The Defendant Administrators Were Properly Charge¬ 
able to the Plaintiffs for the Entire Rents in Their Hands, 
With Interest Thereon”, deals with purported record facts, 
and presents no sufficient answer to that portion of appel¬ 
lant administrators’ brief (pp. 18-21) under the headings 
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“(a) Were plaintiffs, on the record before tfie court, en¬ 
titled to the entire fund?” and “(b) Were plaintiffs, on 
the record before the court, entitled to interest on the 
fund from June 20, 1930, to date of payment[?”, to which 
references are here made. 


The next chapter in appellees’ brief (pp. 4^-6), entitled 
“The Court had Power to Assess an Attorneys’ Fee for 
the Plaintiffs Against the Defendant Administrators under 
All the Circumstances of This Case” presents! no sufficient 
answer to that portion of appellant administrators’ brief 
(pp. 21-3) under the sub-heading “(c) Were plaintiffs, on 
the record befoi'e the court, entitled to an attorney’s fee 
of $750”, to which reference is here made. 


In several places in appellees’ brief, particularly at pages 
29-30, attempts are made to establish inconsistent posi¬ 
tions taken by appellant administrators in their construc¬ 
tion of paragraph 3 of the assignment agreement which it 
is impliedly asserted amounts to an estoppel. 

It is claimed that in a case (R. 60-2) wherein one Nellie 
N. Brown, a judgment creditor of appellant construction 
company, sought to attach rents collected undqr the assign¬ 
ment agreement in the hands of the agent of ^ppellant ad¬ 
ministrators, as the property of appellant [construction 
company, appellant administrators intervened by petition 
filed May 29, 1930, wherein, among other thipgs, they set 
up the assignment agreement, and then averred: 

“That petitioners are the owners of: said fund 
held by said Garnishee, aggregating approximately 
$1,900.00, received by said Garnishee as tlfeir agent, in 
the form of rents, under said assignment; that de¬ 
fendant has not, and never has had fcny interest 
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therein, and makes no claim to all or any part of said 

rents; that a large part, if not all of said $1,900.00 so 

held by said Garnishee is required to pay the interest 

money now due that has accrued on the notes secured 
•• 

by trusts on the property described in said assignment 
and which interest must be paid by petitioners accord¬ 
ing to the terms of said assignment before any of said 
fund held by said Garnishee will become the property 
of petitioners * * V’ 

The intervening petition was offered and admitted in evi¬ 
dence before the Auditor over objection and exception (R. 
59-60) to which the attention of the Court is invited. 

The garnishor, Nellie X. Brown, is not a party to this case 
and had and claimed no interest under the assignment 
agreement. The garnishee, Gary & Risher, Inc., was not 
then the owner of anv note referred to or dealt with in the 
assignment, having thereafter (F. 5, R. 68) acquired owner¬ 
ship of the notes of the face value of $7,500. At that time 
no foreclosure had been commenced or threatened and ap¬ 
pellant construction company desired the disbursement of 
the rents in conformity with the terms of the assignment 
agreement to prevent default under its trusts. 

Thereafter the principal of the notes secured by second 
trust matured and payment in full was demanded by ap¬ 
pellees, which demand could not be complied with by appel¬ 
lant construction company. Appellees, the then holders of 
the second trust notes, then proceeded on June 20, 1930 
(R. 56), to advertise the three properties for sale under the 
second trusts. This action of appellees destroyed and 
terminated the assignment agreement so far as future in¬ 
come was concerned, and if appellees had in fact been par¬ 
ties to the assignment agreement, or had any equitable 
interest thereunder, the institution of the foreclosure pro¬ 
ceedings by appellees amounted to an election of remedy 
and an election to abandon any rights under the assignment 


! 

l 

! 

and to pursue their remedy against the mortgaged prop¬ 
erty. It was then that the construction company (Dft. 
Admrs. Ans., par. 7, R. 22; Letter of instructions, R. 57-8) 
instructed appellant administrators to apply thje net rents 
then in their hands, with the exception of $250,| to the con¬ 
struction company’s indebtedness to the Van Senden Es¬ 
tate and remit the $250 to the construction company which 
was done (R. 54). 

In view of the changed condition brought about by the 
conduct of appellees, there was and is no inconsistency in 
appellant administrators’ position. Even if the position 
taken by appellant administrators in their intervening peti¬ 
tion in the attachment proceeding could be fairly held to be 
inconsistent with the position they have consistently taken 
throughout this case, it could avail appellees Nothing, as 
there is no claim in their bill, nor finding of fact by the 
court, that said intervening petition ever came tjo the atten¬ 
tion of appellees, or that appellees or any of them accepted 
and relied upon the construction of the third paragraph in 
the assignment agreement as set out in said intervening 
petition. 

The difficulty encountered throughout this case has been 
caused by the failure of appellees to present in their bill 
basic ground for any particular kind of equitjable relief. 
The wrong against which they complain was j the failure 
of the appellant construction to pay their notes secured 
by second trusts on the improved real estate, principal and 
interest, when said notes matured for payment. Failure 
to pay said notes constituted a debt, to enforce the pay¬ 
ment of which appellees resorted to foreclosure^ which re¬ 
sulted in deficiencies. It was to recover the deficiencies 
that this suit was filed. By their suit appellees sought, 
first, to obtain a deficiency decree, and, second, in the 
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same proceeding impress a lien on funds of the construc¬ 
tion company believed to be in the hands of appellant ad¬ 
ministrators. The law court afforded them a plain, com¬ 
plete, and adequate! remedy, first, by judgment for the de¬ 
ficiencies, and, second, by garnishment or attachment either 
before or after judgment of any funds of the construction 
company in the hands of appellant administrators. 

As a pretext for invoking equitable jurisdiction appellees 
contend (Brf. 16-21) a trust relation arose out of the as¬ 
signment agreement between Van Senden, and later his 
administrators, as trustees, and appellees, the trust being 
created for their benefit, which is contrary to the allega¬ 
tions in their bill (par. 7, R. 6), and there is no claim that 
any consideration passed therefor. Next appellees claim 
(Brf. 25-37) that the assignment was a contract made for 
their benefit, which is contrary to the allegations of their 
bill (par. 7, R. 6). The form of contract they assert (un¬ 
like the assignment agreement), they say, is of the same 
nature as the assumption by a grantee under a deed of an 
existing mortgage, but counsel fail to point out wherein 
Van Senden or his administrators assumed and agreed to 
pay the deficiencies, or any part thereof, or any allegation 
in their bill to that! effect. The form of contract here as¬ 
serted bears no resemblance to the trust thev first assert. 
The trial court (C. of L., par. 3, R. 70) held that the assign¬ 
ment agreement “created an equitable lien or mortgage 
in favor of the plaintiffs.” By this I understand the court 
to hold that the assignment agreement created an equitable 
lien in the nature of a mortgage, for there is a broad dis¬ 
tinction between “an equitable lien” and a “mortgage”. 
A mortgage transfers property as security for the debt, 
while “an equitable lien” is available by way of a charge 
recognized in equity. Both rest upon consideration, with¬ 
out which they are unenforceable. There is no claim that 
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any consideration passed from appellees for the assign¬ 
ment agreement. Therefore any equitable clajm or mort¬ 
gage asserted by them as having its origin in j the assign¬ 
ment agreement is unenforceable. 


Conclusion. 


It is respectfully submitted that the decree appealed from 
should be reversed with instructions to the lo\> l er court to 
dismiss the bill. 


Respectfully submitted, 

Webster Ballinger, 

Attorney for Appellant Administrators. 
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